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elusion. 

Though the undisputed accession of a prince like Edward 
I. to the throne of his father does not seem so con- Accession o t 
venient a resting-place in history as one of those Ed ' rard r - 
revolutions which interrupt the natural chain of events, yet 
the changes wrought during his reign make it properly an 
epoch in the progress of these inquiries. And, indeed, as ours 
is emphatically styled a government by king, lords, and com 
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mons, we cannot, perhaps, in strictness carry it further back 
than the admission of the latter into parliament ; so that if 
the constant representation of the commons is to be referred 
to the age of Edward I., it will be nearer the truth to date 
the English constitution from that than from any earlier era. 

The various statutes affecting the law of property and 
administration of justice which have caused Edward I. to be 
named, rather hyperbolically, the English Justinian, bear no 
immediate relation to our present inquiries. In a constitu- 
Conflrma- tional point of view the principal object is that 
uon or tho statute entitled the Confirmation of the Charters, 
Charter*. w hich was very reluctantly conceded by the king 
in the 25th year of his reign. I do not know that England 
has ever produced any patriots to whose memory she owes 
more gratitude than Humphrey Bohun, earl of Hereford and 
Essex, and Roger Bigod, earl of Norfolk. In the Great 
Charter the base spirit and deserted condition of John take 
off something from the glory of the triumph, though they 
enhance the moderation of those who pressed no further upon 
an abject tyrant But to withstand the measures of Edward, 
a prince unequalled by any who had reigned in England since 
the Conqueror, for prudence, valor, and success, required a far 
more intrepid patriotism. Their provocations, if less outrage- 
ous than those received from John, were such as evidently 
manifested a disposition in Edward to reign without any con- 
trol ; a constant refusal to confirm the charters, which in that 
age were hardly deemed to bind the king without his actual 
consent ; heavy impositions, especially one on the export of 
wool, and other unwarrantable demands. He had acted with 
such unmeasured violence towards the clergy, on account of 
their refusal of further subsidies, that, although the ill-judged 
policy of that class kept their interests too distinct from those 
of the people, it was natural for all to be alarmed at the prec- 
edent of despotism. 1 These encroachments made resistance 
justifiable, and the circumstances of Edward made it prudent. 
His ambition, luckily for the people, had involved him in for- 
eign warfare, from which he could not recede without disap- 
pointment and dishonor. Thus was wrested from him that 

1 The fhliest account we posses* of Carte, but extremeiy well told by Unmet 
these domestic transactions from 1294 to the first writer who had the merit of ex- 

1298 Is in Walter Ueminj-ford, one of the posing the character of Edward I. See 

historians edited by Ilearne, p. 62-168. too Knyghton in Twysden’a Decern Scrip- 

They hare been rllely perverted by toree, eoi. 2492. 
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famous statute, inadequately denominated the Confirmation 
of the Charters, because it added another pillar to our con- 
stitution, not less important than the Great Charter itself. 1 

It was enacted by the 25 Edw. I. that the charter of liber- 
ties, and that of the forest, besides being explicitly confirmed, 9 
should be sent to all sheriffs, justices in eyre, and other mag- 
istrates throughout the realm, in order to their publication 
before the people ; that copies of them should be kept in 
cathedral churches, and publicly read twice in the year, ac- 
companied by a solemn sentence of excommunication against 
all who should infringe them ; that any judgment given con- 
trary to these charters should be invalid, and holdcn for nought 
This authentic promulgation, those awful sanctions of the 
Great Charter, would alone render the statute of which we 
are speaking illustrious. But it went a great deal further. 
Hitherto the king’s prerogative of levying money by name of 
tallage or prize from his towns and tenants in demesne had 
passed unquestioned. Some impositions, that especially on 
the export of wool, affected all his subjects. It was now the 
moment to enfranchise the people, and give that security to 
private property which Magna Charta had given to personal 
liberty. By the 5th and 6th sections of this statute “ the aids, 
tasks, and prizes,” before taken are renounced as precedents ; 
and the king “ grants for him and his heirs, as well to arch- 
bishops, bishops, abbots, priors, and other folk of holy church, 
as also to earls, barons, and to all commonalty of the land, 
that for no business from henceforth we shall take such man- 
ner of aids, tasks, nor prizes, but by the common assent of the 
realm, and for the common profit thereof, saving the ancient 
aids and prizes due and accustomed.” The toll upon wool, 
60 far as levied by the king’s mere prerogative, is expressly 
released by the seventh section.* 

• Walslngham, In Camden’s Scrip tore* > The snpposed statute, De TaDagio 

Rer. Angllcarum, p. 71-78. non concedendo, is considered by Black- 

* Edward would not confirm the char- atone (Introduction to Charters, p.67) 

ters, notwithstanding his promise, with- as merely an abstract of the Conflrmntio 

out the words, salvo jure coromc nostrro; Chartarum. By that entitled Articuil 

on which the two earls retired from super Charts*, 28 Edw. I., a court wa* 

court. When the confirmation wo* read erected in every county, of three knights 
to the people at St. Paul’s, says Uernlng- or other*, to be elected by the commons 
find, they blessed the king on seeing the of the shire, whose sole province was to 
charters with the great seal affixed ; but determine offences against the two char- 
when they heard tho captious conclusion, ter*, with the power of punishing by fine 

they cursed him instead. At the next and Imprisonment ; but not to extend t< 

meeting of parliament, tho king agreed any cose wherein a remedy by writ was, 

to omit these insidious words, p. 163. already provided. The Confirmatio Char 
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We come now to a part of our subject exceedingly impor- 
Conatttn- tont » t> ut more intricate And controverted than any 
tkra of other, the constitution of parliament. I have taken 
parliament. no no ti ce 0 f this in the last section, in order to 
present uninterruptedly to the reader the gradual progress of 
our legislature down to its complete establishment under the 
Edwards. No excuse need be made for the dry and critical 
disquisition of the following pages ; but among such obscure 
inquiries I cannot feel myself as secure from error as I cer- 
tainly do from partiality. 

One constituent branch of the great councils held by 
The spiritual William the Conqueror and all his successors was 
peers. composed of the bishops and the heads of religious 
houses holding their temporalities immediately of the crown. 
It has been frequently maintained that these spiritual lords 
sat in parliament only by virtue of their baronial tenure. 
And certainly they did all hold baronies, which, according to 
the analogy of lay peerages, were sufficient to give them such 
a share in the legislature. Nevertheless, I think that this is 
rather too contracted a view of the rights of the English hie- 
rarchy, and, indeed, by implication, of the peerage. For a 
great council of advice and assent in matters of legislation or 
national importance was essential to all the northern govern- 
ments. And all of them, except, perhaps, the Lombards, 
invited the superior ecclesiastics to their councils ; not upon 
any feudal notions, which at that time had hardly begun to 
prevail, but chiefly as representatives of the church and of 
religion itself ; next, as more learned and enlightened courisel- 
lors than the lay nobility ; and in some degree, no doubt, as 
rich proprietors of land. It will be remembered also that 
ecclesiastical and temporal affairs were originally decided iii 
the same assemblies, both upon the continent and in England. 

tarnm is properly denominated a statute, cedondo ” altogether, bnt say that, “ If 
and always printed as such ; hut In the manuscript containing It (In Corpus 
form, like Magna Charts, It is a charter, Christ! College, Cambridge) is a true 
or letters patent, proceeding from the copy of a statute, it is undoubtedly a 
crown, without eren reciting the consent copy of a statute of the 26th, and not 

of the realm. And Its “ teste ” is at of a statute of the 81th of Edward I.” 

Ghent, 2 Nov. 1297 ; Edward having en- p. 280. Itseems to meon comparing the 
gaged, conjointly with the count of two, that the supposed statute de taflagio 
Flanders, In a war with Philip the Fair, is but an Imperfect transcript of the 
But a parliament had been held at Lon* king’s charter at Ghent. Bnt at least, as 
don, when the barons insisted on these one exists in an authentic form, and the 
concessions. The circumstances are not other is only found in an unauthorised 
wholly unlike those of Magna Charts. copy, there can be no question which 
The Lords’ Committee do not seem to ought to be quoted, 
reject the statute “ de tallagio non con* 
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The Norman Conquest, which destroyed the Anglo-Saxon 
nobility, and substituted a new race in their stead, could not 
affect the immortality of church possessions. The bishops of 
William’s age were entitled to sit in his councils by the gen- 
eral custom of Europe, and by the common law of England, 
which the Conquest did not overturn. 1 Some smaller argu- 
ments might be urged against the supposition that their legis- 
lative rights are merely baronial ; such as that the guardian 
of the spiritualities was commonly summoned to parliament 
during the vacancy of a bishopric, and that the five sees 
created by Henry VHI. have no baronies annexed to them ; a 
but the former reasoning appears less technical and confined.* 

Next to these spiritual lords are the earls and barons, or 
lay peerage of England. The former dignity was, perhaps, 
not so merely official as in the Saxon times, although the earl 
was entitled to the third penny of all emoluments arising 
from the administration of justice in the county courts, and 
might, perhaps, command the militia of his county, when it 
was called forth. 4 Every earl was also a baron, and held an 
honor or barony of the crown, for which he paid a higher 
relief than an ordinary baron, probably on account of the 
profits of his earldom. I will not pretend to say whether 
titular earldoms, absolutely distinct from the lieutenancy of a 
county, were as ancient as the Conquest, which Madox seems 
to think, or were considered as irregular so bite as Henry 
II., according to Lord Lyttelton. In Dugdale’s Baronage I 
find none of this description in the first Norman reigns ; for 
even that of Clare was connected with the local earldom of 
Hertford. 

It i3 universally agreed that the only baronies known for 


• Hody (Treatise on Conyoeations, p. be gorernors of their countiee under 
126)states the matter thus : In the Saxon Henry II. Stephen created a few titular 
timea all bishop, and abbot* sat and rot- carle, with grant* of crown land* to sup- 
ed in the atate eonocils, or parliament, port them ; bnt hi* successor resumed 
a* such, and not on account of their ten- the grants, and deprired them of their 
urea. After the Conquest the abbot* sat earldom*. 

there notaaeuch, hut by rirtue of their In Rymer’s Feedera, yoi. I. p. 8, we 
tenure*, a* baron* ; and the bishop* sat find a grant of Matilda, creating Milo of 
In a double capacity, as bishops, and a* Gloucester carl of Hereford, with the 
baroua. moat and caetle of that city in lee to him 

• Hody, p. 128. and hi* heir*, the third penoy of the 

• [Not» 1.1 reot of the city, aod of the plea* in tho 

< Madox, Baronla Aogilca, p. 138. county, three manor* aod a forest, and 

Dialogue de Scaccario, L i. e. 17. Lyt- the aerrieoof three tenant* in chief, with 

tel ton’s Henry II. roi. H. p. 217. The all their lief* ; to be held with all privi- 

laet of these writers supposes, contrary leges and liberties as fully as erer any 

to Selden, that the earl* continued to earl In Kngiaud had possessed them. 
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two centuries after the Conquest were incident to 
totho on ** the tenure of land held immediately from the 
baro™e*. f crown. There are, however, material difficulties 
in the way of rightly understanding their nature 
which ought not to be passed over, because the consideration 
of baronial tenures will best develop the formation of our 
parliamentary system. Two of our most eminent legal anti- 
quaries, Selden and Madox, have entertained different opin- 
ions as to the characteristics and attributes of this tenure. 

According to the first, every tenant in chief by knight- 
Theory of service was an honorary or parliamentary baron 
golden; by reason of his tenure. All these were sum- 
moned to the king’s councils, and were peers of his court. 
Their baronies, or honors, as they were frequently called, 
consisted of a number of knight’s fees; that is, of estates, 
from each of which the feudal service of a knight was due ; 
not fixed to thirteen fees and a third, as has been erroneously 
conceived, but varying according to the extent of the barony 
and the reservation of service at the time of its creation. 
Were they more or fewer, however, their owner was equally 
a baron, and summoned to serve the king in parliament with 
his advice and judgment, as appears by many records and 
passages in history. 

But about the latter end of John’s reign, some only of the 
most eminent tenants in chief were summoned by particular 
writs ; the rest by one general summons through the sheriffs 
of their several counties. This is declared in the Great 
Charter of that prince, wherein he promises that, whenever 
an aid or scutage shall be required, faciemus summoneri 
archiepiscopos, episcopos, abbates, comites et majores barones 
regni sigilktira per literas nostras. Et praterea faciemus 
summoneri in generali per vicecomites et ballivos nostros 
omnes alios qui in capite tenent de nobis. Thus the barons 
are distinguished from other tenants in chief, as if the former 
name were only applicable to a particular number of the 
king’s immediate vassals. But it is reasonable to think that, 
before this charter was made, it had been settled by the kw 
of some other parliament, how these greater barons should 
be distinguished from the lesser tenants in chief ; else what 
certainty could there be in an expression so general and in- 
definite ? And this is likely to have proceeded from the 
pride with which the ancient and wealthy barons of the realm 
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would regard those newly created by grants of escheated 
honors, or those decayed in estate, who yet were by their 
tenures on an equality with themselves. They procured 
therefore two innovations in their condition ; first that these 
inferior barons should be summoned generally by the sheriff) 
instead of receiving their particular writs, which made an 
honorary distinction ; and next, that they should pay relief, 
not, as for an entire barony, one hundred marks ; but at the 
rate of five pounds tor each knight’s fee which they held of 
the crown. This changed their tenure to one by mere knight- 
service, and their denomination to tenants in chief. It was 
not difficult, afterwards, for the greater barons to exclude 
any from coming to parliament as such without partic- 
ular writs directed to them, for which purpose some law 
was probably enacted in the reign of Henry 111. If indeed 
we could place reliance on a nameless author whom Camden 
has quoted, this limitation of the peerage to such as were 
expressly summoned depended upon a statute made soon after 
the battle of Evesham. But no one has ever been able to 
discover Camden’s authority, and the change was, probably, 
of a much earlier date. 1 

Such is the theory of Selden, which, if it rested less upon 
conjectural alterations in the law, would undoubt- of Mido 
edly solve some material difficulties that occur in ° ° x ’ 

the opposite view of the subject. According to Madox, ten- 
ure by knight-service in chief was always distinct lnd obMr _ 
from that by barony. It is not easy, however, to ration* 
point out the characteristic differences of the two ; on both ' 
nor has that eminent antiquary, in his large work, the Bar 
ronia Anglica, laid down any definition, or attempted to ex- 
plain the real nature of a. barony. The distinction could not 
consist in the number of knight’s fees ; for the barony of 
Hway ton consisted of only three ; while John de Baliol held 
thirty fees by mere knight-service.* Nor does it seem to 
have consisted in the privilege or serviee of attending par- 
liament, since all tenants in chief were usually summoned. 
But whatever may have been the line between these modes 
of tenure, there seems complete proof of their separation 
long before the reign of John. Tenants in chief are enu- 
merated distinctly from earls and barons in the charter of 

' Seldan'i Works, toI. Ui. p. 713-748. 1 Lyttelton’* Henry II. rot. 11. p. 313. 
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Henry I. Kniglita, as well as barons, are named as present 
in the parliament of Northampton in 1165, in that held at 
the same town in 1176, and upon other occasions. 1 * * Several 
persons appear in the Liber Niger Scaccarii, a roll of military 
tenants made in the age of Henry II., who held single knight’s 
fees of the crown. It is, however, highly probable, that, in a 
lax sense of the word, these knights may sometimes have 
been termed barons. The author of the Dialogus de Scac- 
cario speaks of those holding greater or lesser baronies, in- 
cluding, as appears by the context, all tenants in chief.* The 
former of these seem to be • the majores barones of King 
John’s Charter. And the secundie dignitatis barones, said 
by a contemporary historian to have been present in the par- 
liament of Northampton, were in all probability no other 
than the knightly tenants of the crown.* For the word baro, 
originally meaning only a man, was of very large signifi- 
cance, and is not unfrequeutly applied to common freeholders, 
as in the phrase of court-baron. It was used too for the 
magistrates or chief men of cities, as it is still for the judges 
of the exchequer, and the representatives of the Cinque 
Ports. 4 

The passage however before cited from the Great Charter 
of John affords one spot of firm footing in the course of our 
progress. Then, at least, it is evident that all tenants in chief 
were entitled to their summons ; the greater barons by par- 
ticular writs, the rest through one directed to their sheriff. 
The epoch when all, who, though tenants in chief, had not 
been actually summoned, were deprived of their right of at- 
tendance in parliament, is again involved in uncertainty and 
conjecture. The unknown writer quoted by Camden seems 
not sufficient authority to establish his assertion, that they 
were excluded by a statute made after the battle of Evesham. 
The principle was most likely acknowledged at an earlier 
time. Simon de Montfort summoned only twenty-three tem- 
poral peers to his famous parliament In the year 1255 the 


I Hody on Convocations, p. 222, 231. parllac 

> Lih. U. o. 9. nssnml 

* Hody nml Lord Lyttelton maintain terpret 


^theirTn- 
and tho 
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barons complained that many of their number had not receiv- 
ed their writs according to the tenor of the charter, and re- 
fused to grant an aid to the king till they were issued . 1 But 
it would have been easy to disappoint this mode of packing a 
parliament, if an unsummoned baron could have sat by mere 
right of his tenure. The opinion of Selden, that a law of ex- 
clusion was enacted towards the beginning of Henry’s reign 
is not liable to so much objection. But perhaps it is unne- 
cessary to frame an hypothesis of this nature. Writs of 
summons seem to have been older than the time of John ; 4 
and when this had become the customary and regular prelim- 
inary of a baron’s coming to parliament, it was a natural tran- 
sition to look upon it as an indispensable condition ; in times 
when the prerogative was high, the law unsettled, and the 
service in parliament deemed by many still more burden- 
some than honorable. Some omissions in summoning the 
king’s tenants to former parliaments may perhaps have pro- 
duced the above-mentioned provision of the Great Charter, 
which had a relation to the imposition of taxes wherein it was 
deemed essential to obtain a more universal consent than was 
required in councils held for state, or even for advice . 8 

It is not easy to determine how long the inferior tenants in 
chief continued to sit personally in parliament. In whether 
the charters of Henry III., the clause whieh we 
have been considering is omitted : and I think attended 
there is no express proof remaining that the sher- S^J“ ent 
iff' was ever directed to summon the king’s military H»nry ni. 
tenants within his county, in the manner which the charter of 
John required. It appears however that they were in fact 
members of parliament on many occasions during Henry’s 
reign, which shows that they were summoned either by par- 
ticular writs or through the sheriff ; and the latter is the more 
plausible conjecture. There is indeed great obseurity as to 
the constitution of parliament in this reign ; and the passages 
which I am about to produce may lead some to conceive that 

» M. Puri*, p. 785. The barons eren out a particular summon*. Carte, vol. 
teU the king that this was contrary to U. p. 249. 

his charter, In which nevertheless the * Upon the subject of tenure by bar- 
clause to that effect, contained In his ony, besides the writers already quoted, 
Cither’s charter, had been omitted. see West’s Inquiry ioto the Method of 

* Henry II., In 1176, forbade any of creating Peers, and Carte’s History of 
those who had been concerned in the Koglnnd, voi. li p. 247. 

late rebellion to come to his court with- 
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the freeholders were represented even from its beginning. 
I rather incline to a different opinion. 

In the Magna Charta of 1 Henry III. it is said : Pro h&c 

donatione et concessione archiepiscopi, cpiscopi, coni* 

ites, baroncs, milites, et libere tenentes, et omnes de regno 
nostro, dederunt nobis quin tarn decimam partem omnium bo- 
norum suorum mobiliuin. 1 So in a record of 19 Henry III. : 
Comites, et barones, et omnes alii de toto regno nostro An* 
glia;, spontanea voluntate sua, conces.-erunt nobis efficax aux- 
ilium. 4 The largeness of these words is, however, controlled 
by a subsequent passage, which declares the tax to be im- 
posed ad mandatum omnium comitum et baronum et omnium 
aliorum gui de nobis tenent in capite. And it seems to have 
been a general practice to assume the common consent of all 
ranks to that which had actually been agreed by the higher. 
In a similar writ, 21 Henry III., the ranks of men are enu- 
merated specifically ; archiepiscopi, episcopi, abbates, priores, 
et clerici terras habentes quae ad ecclesias suas non pertinent, 
comites, baroncs, milites, et liberi homines, pro se et suis vil- 
lanis, nobis concesserunt in auxilium tricesimam partem om- 
nium mobilium. * In the close roll of the same year, we 
have a writ directed to the archbishops, bishops, abbots, priors, 
earls, barons, knights, and freeholders (liberi homines) of 
Ireland, in which an aid is desired of them, and it is urged 
that one had been granted by his fideles Anglite. 4 

But this attendance in parliament of inferior tenants in 
chief, some of them too poor to have received knighthood, 
grew insupportably vexatious to themselves, and was not 
well liked by the king. He knew them to be dependent up- 
on the barons, and dreaded the confluence of a multitude, who 
assumed the privilege of coming in arms to the appointed 
place. So inconvenient and mischievous a scheme could not 
long subsist among an advancing people, and fortunately the 
true remedy was discovered with little difficulty. 

The principle of representation, in its widest sense, can 
Origin and hardly be unknown to any government not purely 
purfianwnt- democraticaL In almost every country the sense 
«ry ropn£ of the whole is understood to be spoken by a part, 
sentation. jmd the decisions of a part are binding upon the 

J Hody on Conroe* tlon*, p. 293. * Brady - * Hiatory of England, yol. t. 

- Brady, Introduction to Hiatory of Appendix, p. 182. 

England. ' Appendix, p. 43. * Brady’s Introduction, p. 94 
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whole. Among our ancestors the lord stood in the place of 
his vassals, and, still more unquestionably, the abbot in that 
of his monks. The system indeed of ecclesiastical councils, 
considered as organs of the church, rested upon the principle 
of a virtual or an express representation, and had a tendency 
to render its application to national assemblies more familiar. 

The first instance of actual representation which occurs in our 
history is only four years after the Conquest ; when William, 
if we may rely on Hoveden, caused twelve persons skilled in 
the customs of England to be chosen from each county, who 
were sworn to inform him rightly of their laws ; and these, 
so ascertained, were ratified by the consent of the great coun- 
cil. This, Sir Matthew Hale asserts to be “ as sufficient and 
effectual a parliament as ever was held in England.” 1 But 
there is no appearance that these twelve deputies of each 
eounty were invested with any higher authority than that of 
declaring their ancient usages. No stress can be laid at least 
on this insulated and anomalous assembly, the existence of 
which is only learned from an historian of a century later.* 

We find nothing that can arrest our attention, in searching 
out the origin of county representation, till we come to a writ 
in the fifteenth year of John, directed to all the sheriffs in 
the following terms : Rex Vicecomiti N., salutem. Pnecipi- 
mus tibi quod omnes milites ballivte tuae qui summoniti fue- 
runt esse apud Oxonian ad Nos a die Omnium Sanctorum in 


l lint, of Common Low, vol. 1. p. 202. 
* This assembly Is mentioned In the 
preamble, and afterwards, of tbe spurious 

laws of Edward tbe Confessor; and I 

have been accused of passing it over too 
slightly. Tho fact eertainly does not 
rest on tbe authority of Hoveden. who 
transcribes these laws verbatim ; and they 
are in substance an anciont document. 

suspicious in this assemhiy of delegates; 
It looks like a plons fraud to maintain 
the old Suxon jurisprudence, which was 
giving way. But even if wc admit the 
feet as here told, I still adhere to the 
assertion that there is no appoa ranee that 
these twelve deputies of caeh county 
were Invested with any higher authority 
than that of declaring their aneient 
usages. Any supposition of a real legis- 
lative parliament would be inconsistent 
with all that we know of the state of Eng- 
land under the Conqueror. And what 
an anomaly, upon every constitutional 
principle, Anglo-Saxon or Norman, would 

tie a parliament of twelve from each 


county ! Nor is it perfectly manifest that 
they were chosen hy the people; the 
word suinmoneri fecit Is first used ; and 

afterwards, eioctis dc (not in) singulis 

totius patriae comltatibus. This might 
be eonstrued of the king's selection ; but 
perhaps the commou interpretation is 
rather the better. 

William, tho compiler Informs us, hav- 
ing heard somo of the Danish laws, was 
disposed to confirm them In preference 
to those of England; hut yielded to the 
supplication of the delegates, omnes com- 
patrioteo, qul leges narraverant, that he 
would permit them to retain the eustoms 
of their ancestors, Imploring him hy fhc 
soul of King Edward, eujus erant leges, 
nee aliorum exterorum. The king at 
length gave way, hy the advice and re- 
quest of his barons, conaillo et precatu 
baronum. Theso of course were Nor- 
mans; bnt what Inference can be drawn 
In fhvor of parliamentary representation 
In England from the hohavior of the 
rest ? They were supplicants, not legie- 
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quindecim dies venire facias cum armis suis : corpora vero ba- 
roniun sine armis singulariter, et quatuor ditcretot milites de 
comitatu tuo, illuc venire facias ad eundem terminum, ad lo- 
quendum nobisctim de negotiis regni nostri. For the explana- 
tion of this obscure writ I must refer to what Prynne has said ; 1 
but it remains problematical whether these four knights (the 
only clause which concerns our purpose) were to be elected by 
the county or returned in the nature of a jury, at the discre- 
tion of the sheriff. Since there is no sufficient proof whereon 
to decide, we can only say with hesitation, that there may have 
been an instance of county representation in the fifteenth 
year of John. 

We may next advert to a practice, of which there is very 
clear proof in the reign of Hemy III. Subsidies granted in 
parliament were assessed, not as in former times by the jus- 
tices upon their circuits, but by knights freely chosen in the 
county court. This appears by two writs, one of the fourth 
and one of the ninth year of Henry III. a At a subsequent 
period, by a provision of the Oxford parliament in 1258, 
every county elected four knights to inquire into grievances, 
and deliver their inquisition into parliament.* 

The next writ now extant, that wears the appearance of 
parliamentary representation, is in the thirty-eighth of Henry 
III. This, after reciting that the earls, barons, and other 

i 2Prynno's Register, p. 16. leagued against him; and the measnro 

1 Brady’s Introduction, Appendix, pp. might lead to conciliate the minds of 

1 and 44. “ The language of theso those who would otherwise hare had no 

write implies a distinction between sueh roice in the legislative assembly.” Ro- 
ns were styled barons, appnronUy includ- port of Lords’ Committee, p. 61. 

Ing the carU and the four knights who This would be a remarkable fact, and 

were to come from the sereral counties the motive Is by no means Improbable, 
ad loquendum, and who were also dis- being perhaps Chatwhich led to tho large 
tinguished from the knight* summoned provisions fbr summoning tenants in 
to attend with arms, in perfbrmanoo, It chief, contained in the charter of John, 
should seem, of the military service due and afterwards passed over. But this 
by their respective tennres; and the parley of the four knight* from each 
writs, therefore, apparently distinguished county, fbr they are only summoned ad 
certain tenants in chief hy knlght*ervice loquendum, may not amount to bestow- 
from barons, If the knights so summoned ing on them any legislative power. It is 
to attend with arms were required to at- nevertheless to be remembered that the 
tend hy reason of their respective ten- word parliament meant, hy it* etymology, 
nres in chief of the king. How the four nothing more ; and the words, ad loquen- 
knights of each eonnty who were thus dum, may have heen used in reference to 
summoned to confer with the king were that. It is probable that these writ* 
to bo chosen, whether by the eonnty, or were not obeyed ; we have no evidence 
according to the mere will of the sheriff, that they were, and it wa* a season of 
does not appear; hnt It seems mast prob- great confusion, very little before the 
ahte that they were intended hy the king granting of the charter of Henry in. 
as representatives of the freeholder* of * Brady’s Hist, of England, vol. i. Ap- 
each county, and to balance the power pendix, p. 227. 
of the hostile nohies, who were then 
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great men (caeteri magnates) were to meet at London three 
weeks after Easter, with horses and arms, for the purpose of 
sailing into Gascony, requires the sheriff to compel all within 
his jurisdiction, who hold twenty pounds a year of the king 
in chief, or of those in ward of the king, to appear at the 
same time and place. And that besides those mentioned he 
shall cause to come before the king’s council at Westminster, 
on the fifteenth day after Easter, two good and discreet 
knights of liis county, whom the men of the county shall have 
cho»en for this purpose, in the stead of all and each of -them, 
to consider, along with the knights of other counties, w'hat aid 
they will grant the king in such an emergency. 1 In the 
principle of election, and in the object of the assembly, which 
was to grant money, this .certainly resembles a summons to 
parliament. There are indeed anomalies sufficiently remark- 
able upon the face of the writ which distinguish this meeting 
from a regular parliament. But when the scheme of obtain- 
ing money from the commons of shire3 through the consent 
of their representatives had once been entertained, it was 
easily applicable to more formal councils of the nation.* 

A few years later there appears another writ analogous to 
a summons. During the contest between Henry III. and the 
confederate barons in 1261, they presumed to call a sort of 
parliament, summoning three knights out of every county, 
secum tractaturos super communibus negotiis regni. This we 
learn only by an opposite writ issued by the king, directing 
the sheriff to enjoin these knights who had been convened by 
the earls of Leicester and Gloucester to their meeting at St. 
Alban’s, that they should repair instead to the king at Wind- 
sor, and to no other place, nobiscum super prsemissis collo- 
quium habituros. 8 It is not absolutely certain that these 
knights were elected by their respective counties. But even 
if they were so, this assembly ha3 much less the appearance 
of a parliament, than that in die thirty-eighth of Henry III. 

At length, in the year 1265, the forty-ninth of Henry III., 


1 2 Prynne, p. 23. 

* “ Thin writ tend* strongly to *how 
that there then existed no law by which 
a representation either of the king's 

tenants In capite or of others, tor the 

purpose of constituting a legislative as- 

sembly, or for granting an aid, was spe- 
elnlly provided ; and it seems to have 
been the first instance appearing on any 


stitute representatives elected Iby bodies 
of men tor the attendance of the indi- 
vidual so to be represented, personally 
or by their several procurators, in an 

assembly convened for the purpose of ob 

taming an aid.” Report, p. 95. 

* 2 Prynne, p. 27. 
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while he was a captive in the hands of Simon de Montfort, 
writs were issued in his name to all the sheriffs, directing 
them to return two knights for the body of their county, with 
two citizens or burgesses for every city and borough contained 
within it. This therefore is the epoch at which the represen- 
tation of the commons becomes indisputably manifest ; even 
should we reject altogether the more equivocal instances of it 
which have just been enumerated. 

If indeed the knights were still elected by none but the 
whether the king’s military tenants, if the mode of representa- 
etectedby*” t ' 011 was mere ty adopted to spare them the incon- 
freeboHers venience of personal attendance, the immediate 
in general, innovation in our polity was not very extensive. 
This is an interesting, but very obscure, topic of inquiry. 
Spelman and Bnidy, with other writers, have restrained the 
original right of election to tenants in chief, among whom, in 
process of time, those holding under mesne lords, not being 
readily distinguishable in the hurry of an election, contrived to 
slide in, till at length their encroachments were rendered legit- 
imate by the statute 7 Hen. IV. c. 15, which put all suitors 
to the county court on an equal footing as to the elective 
franchise. The argument on this side might be plausibly 
urged with the following reasoning. 

The spirit of a feudal monarchy, which compelled every 
lord to act by the advice and assent of his immediate vassals, 
established no relation between him and those who held noth- 
ing at his hands. They were included, so far as he was 
concerned, in their superiors ; and the feudal incidents were 
due to him from the whole of his vassal’s fief, whatever ten- 
ants might possess it by sub-infeudation. In England the 
tenants in chief alone were called to the great councils before 
representation was thought of, as is evident both by the charter 
of John, and by the language of many records ; nor were any 
others concerned in levying aids or eseuages, which were 
only due by virtue of their tenure. These' military tenants 
were become, in the reign of Henry IIL, far more numerous 
than they had been under the Conqueror. If we include 
those who held of the king ut de honore, that is, the tenants 
of baronies escheated or in ward, who may probably have 
enjoyed the same privileges, being subject in general to the 
same burdens, their number will be greatly augmented, and 
form no inconsiderable portion of the freeholders of the king- 
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dom. After the statute commonly called Quia emptores in 
the eighteenth of Edward I. they were likely to increase much 
more, as every licensed alienation of any portion of a fief by 
a tenant in chief would create a new freehold immediately 
depending upon the crown. Many of these tenants in capite 
held very small fractions of knight’s fees, and were conse- 
quently not called upon to receive knighthood. They were 
plain freeholders holding in chief, and the liberi homines or 
libere tenentes of those writs which have been already quoted. 
The common form indeed of writs to the sheriff directs the 
knights to be chosen de communitate comitatus. But the 
word communitas, as in boroughs, denotes only the superior 
part : it is not unusual to find mention in records of commu- 
nitas populi or omnes de regno, where none are intended but 
the barons, or at most the tenants in chief. If we look atten- 
tively at the earliest instance of summoning knights of shires 
to parliament, that in 38 Henry III., which has been noticed 
above, it will appear that they could only have been chosen 
by military tenants in chief. The object of calling this par- 
liament, if parliament it were, was to obtain an aid from the 
military tenants, who, holding less than a knight’s fee, were 
not required to do personal service. None then, surely, but 
the tenants in chief could be electors upon this occasion, which 
merely respected their feudal duties. Again, to come much 
lower down, wc find a series of petitions in the reigns of 
Edward III. and Richard II., which seem to lead us to a con- 
clusion that only tenants in chief were represented by the 
knights of shires. The writ for wages directed the sheriff to 
levy them on the commons of the county, both within fran- 
chises and without (tam intra libertates quam extra). But 
the tenants of lords holding by barony endeavored to exempt 
themselves from this burden, in which they seem to have 
been countenanced by the king. This led to frequent remon- 
strances from the commons, who finally procured a statute, 
that all lands which had been accustomed to contribute towards 
the wages of members should continue to do so, even though 
they should be purchased by a lord. 1 But, if these mesne 
tenants had possessed equal rights of voting with tenants in 
chief, it is impossible to conceive that they would have thought 
of claiming so unreasonable an exemption. Yet, as it would 


1 12 RIc. EC. «. 12. Pirnne’i 1th Register. 
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appear harsh to make any distinction between the rights of 
those who sustained an equal hurden, we may perceive how 
the freeholders holding of mesne lords might on that aceount 
obtain after the statute a participation in the privilege of ten- 
ants in ehief. And without supposing any partiality or con- 
nivance, it is easy to comprehend that, while the nature of 
tenures and services was so ohseure as to give rise to con- 
tinual disputes, of whieh the aneient records of the King’s 
Bench are full, no sheriff could be very accurate in rejecting 
the votes of eommon freeholders repairing to the county eourt, 
and undistinguishahle, as must be allowed, from tenants in 
capite upon other occasions, such as serving on juries, or 
voting on the election of coroners. To all this it yields some 
corroboration, that a neighboring though long hostile king- 
dom, who borrowed much of her law from our own, hns never 
admitted any freeholders, exeept tenants in ehief of the 
erown, to a suffrage in eounty elections. These attended the 
parliament of Scotland in person till 1428, when a law of 
James I. permitted them to send representatives. 1 

Sueh is, I think, a fair statement of the arguments that 
might he alleged by those who would restrain the right of 
election to tenants of the erown. It may be urged on the 
other side that the genius of the feudal system was never 
completely displayed in England ; much less ean we make 
use of that poliey to explain institutions that prevailed under 
Edward I. Instead of aids and seutages levied upon the 
king’s military tenants, the erown found ample resources in 
subsidies upon movables, from whieh no elass of men was 
exempted. But the statute that abolished all unparliament- 
ary taxation led, at least in theoretical principle, to extend the 
eleetive franchise to as large a mass of the people as could 
conveniently exercise it. It was even in the mouth of our 
kings that what concerned all should he approved by all. Nor 
is the language of all extant writs less adverse to the supposi- 
tion that the right of suffrage in county elections was limited 
to tenants in ehief. It seems extraordinary that sueh a re- 
striction, if it existed, should never he dedueihle from these 
instruments; that their terms should invariahly be large 
enough to comprise all freeholders. Yet no more is ever re- 
quired of the sheriff than to return two knights ehosen hy the 

l Pinkerton’) Hint, of Scotland, vol. i. p. ISO, 857. But this law was not 
larly acted upon till 1687. p. 868. 
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body of the county. For they arc not only said to be re- 
turned pro communitate, but “ per communitatem and “ de 
assensu totius communitatis.” Nor is it satisfactory to allege, 
without any proof, that this word should be restricted to the 
tenants in chief, contrary to what must appear to be its ob- 
vious meaning. 1 Certainly, if these tenants of the crown had 
found inferior freeholds usurping a right of suffrage, we might 
expect to find it the subject of some legislative provision, or 
at least of some petition and complaint. And, on the other 
hand, it would have been considered as unreasonable to levy 
the wages due to knights of the shire for their service in par- 
liament on those who had no share in their election. But it 
appears by writs at the very beginning of Edward II. ’s reign, 
that wages were levied “ de communitate comitatus. 2 ” It will 
scarcely be contended that no one was to contribute under 
this writ but tenants in chief; and yet the word communitas 
can hardly be applied to different persons, when it occurs in 
the same instrument and upon the same matter. The series 
of petitions above mentioned relative to the payment of wages 
rather tends to support a conclusion that all mesne tenants 
had the right of suffrage, if they thought fit to exercise it, 
since it wa* earnestly contended that they were liable to con- 
tribute towards that expense. Nor does there appear any 
reason to doubt that all freeholders, except those within par- 
ticular franchises, w’ere suitors to the county court — an insti- 
tution of no feudal nature, and in which elections were to be 
made by those present. As to the meeting to which knights 
of shires were summoned in 38 Henry III., it ought not to be 
reckoned a parliament, but rather one of those anomalous 
conventions which sometimes occurred in the unfixed state of 
government. It is at least the earliest known instance of 
representation, and leads us to no conclusion in respect of later 
times, when the commons had become an essential part of the 


i What can one who adopts this noram suoram mobitinm nobis conccsse- 
opinion of Dr. Brady say to the follow- runt. Pat. Rot. 1 E 11. in Rot. Pari, 
ing record? Rex multibus, liberis ho- toI. i. p. 442. See also p. 241 and p. 269. 
minibus, ot loti communitali comitatns If the word communitas is here used in 
Wygornhe tain intra llbertntcs qunm any precise sense, which, when possible, 
extra, salutem. Cum comitcs, barones, we are to suppose In construing a legal 
milites, liberi homines, et community- instrument, it must designate, not the 
tes comitatnum regni nostri yicesimam tenants in chief, but the inferior class, 
omnium bonornm suorum mohllium, who, though neither freeholders nor free 

the 

102 


Clvesque ot nurgenses et commnnltntes burgesses, were yet contrlbutable to 
omnium cirltatum et burgorum ejnsdem subsidy on their goods, 
regni, necnon tenentes de antlquls do- a Madox, Pirma Burgl, p. 99 and p. 
mioicia coronal nostra qulndecimain bo- note Z. 
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legislature, and their consent was required to all public 
burdens. 

This question, upon the whole, is certainly not free from 
considerable difficulty. The legal antiquaries are divided. 
Prynne does not seem to have doubted but that the knights 
were “elected in the full county, by and for the whole 
county,” without respect to the tenure of the freeholders . 1 
But Brady and Carle are of a different opinion . 8 Yet their 
disposition to narrow the basis of the constitution is so strong, 
that it creates a sort of prejudice against their authority. 
And if I might offer an opinion on so obscure a subject, I 
should be much inclined to believe that, even from the reign 
of Henry III., the election of knights by all freeholders in the 
eounty court, without regard to tenure, was little, if at all, 
different from what it is at present.* 

The progress of towns in several continental countries, 
Progress of from a condition bordering upon servitude to 
towns. wealth and liberty, has more than once attracted 
our attention in other parts of the present work. Their 
growth in England, both from general causes and imitative 
policy, was very similar and nearly coincident. Under the 
Anglo-Saxon line of sovereigns we scarcely can discover in 
our scanty records the condition of their inhabitants, except 
retrospectively from the great survey of Domesday Book, 
which displays the state of England under Edward the Con- 
fessor. Some attention to commerce had been shown by 
Alfred and Athelstan ; and a merchant who had made three 
voyages beyond sea was raised by law of the latter monarch 
to the dignity of a Thane . 1 This privilege was not perhaps 
often claimed ; but the burgesses of towns were already a 
distinct class from the ceorls or rustics, and, though hardly 
free according to our estimation, seem to have laid the foun- 
dation of more extensive immunities. It is probable, at least, 
that the English towns had made full as great advances 
towards emancipation as those of France. At the Conquest 
we find the burgesses or inhabitants of towns living under the 
superiority or protection of the king, or of some other lord, 
to whom they paid annual rents, and determinate dues or 
customs. Sometimes they belonged to different lords, and 

l Prynne’s 2d Register, p. 60. burgh Review, vol. xxri. p. 841. [Not* 

9 Carte's Hist, of K«gU...i, ii. 250. III.] 

* The present question Iru been dis- * Wilkins, p. 71. 
cursed with rnuca ability in the fidm- 
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sometimes the same burgess paid customs to one master, 
while he was under the jurisdiction of another. They fre- 
quently enjoyed special privileges as to inheritance ; and in 
two or three instances they seem to have possessed common 
property, belonging to a sort of guild or corporation, and in 
some instances, perhaps, had a municipal administration by 
magistrates of their own choice . 1 Besides the regular pay- 
ments, which were in general not heavy, they were liable to 
tallages at the discretion of their lords. This burden con- 
tinued for two centuries, with no limitation, except that the 
barons were latterly forced to ask permission of the king be- 
fore they set a tallage on their tenants, which was commonly 
done when he imposed one upon his own . 3 Still the towns 
became considerably richer; for the profits of their traffic 
were undiminished by competition, and the consciousness that 
they could not be individually despoiled of their possessions, 
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like the villeins of the eountry around, inspired an industry 
and pcrscveranee which all the rapacity of Norman kings ar.d 
barons was unable to daunt or overcome. 

One of the earliest and most important ehangcs in the con- 
Towm let dition of the burgesses was the conversion of their 
in fee -form, individual tributes into a perpetual rent from the 
whole borough. The town was then said to be affirmed, or 
let in fee-farm, to the burgesses and their successors forever . 1 
Previously to such a grant the lord held the town in his 
demesne, and was the legal proprietor of the soil aud tene- 
ments ; though I by no means apprehend that the burgesses 
were destitute of a certain estate in their possessions. But 
of a town in fee-farm he only kept the superiority and the 
inheritance of the annual rent, which he might recover by 
distress.* The burgesses held their lands by burgage-tenure, 
nearly analogous to, or rather a species of. free socage.* 
Perhaps before the grant they might correspond to modem 
copyholders. It is of some importance to observe that the 
lord, by such a grant of the town in fee-farm, whatever we 
may think of its previous condition, divested himself of his 
property, or lucrative dominion over the soil, in return for the 
perpetual rent ; so that tallages subsequently set at his own 
discretion upon the inhabitants, however common, can hardly 
be considered as a just exereise of the rights of proprietor- 
ship. 

Under such a system of arbitrary taxation, however, it was 
ChArtera of evident to the most selfish tyrant that the wealth 
incorpora- of his burgesses was his wealth, and their pros- 
Uon ’ perity his interest; mueh more were liberal and 

sagaeious monarehs, like Henry II., inclined to encourage 
them by privileges. From the time of William llufus there 
was no reign in which charters were not granted to different 
towns of exemption from tolls on rivers and at markets, those 
lighter manacles of feudal tyranny ; or of commercial fran- 
chises ; or of immunity from the ordinary jurisdictions ; or, 
lastly, of internal sell-regulation. Thus the original charter 
of Henry I. to the city of Loudon 4 concedes to the citizens, in 


1 Madox, Firms Bargi, p 
ona Instance, I know not 

could be fonud, of s firms 


the Conquost. It w 


rzM- 1 


burg/ before 

Huntingdon. 


t I hare read eomcwhcrc that this 
charter was granted in 1101. But the 

instrument Itaidf, which I* only preserved 

by an Inspcximua of Kdward IV., does 
not contain any date. Rytner, t. i. p. 11 
(edit. 1810). Could It bo traced ao high, 
the circumstance would be remarkable, 
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addition to valuable commercial and fiscal immunities, the 
right of choosing their own sheriff and justice, to the exclusion 
of every foreign jurisdiction . 1 These grants, however, were 
not in general so extensive till the reign of John . 2 Before 
that time the interior arrangement of towns had received a 
new organization. In the Saxon period we find voluntary 
associations, sometimes religious, sometimes secular ; in some 
cases for mutual defence against injury, in others for mutual 
relief in poverty. These were called guilds, from the Saxon 
verb gildan , to pay or contribute, and exhibited the natural, 
if not the legal, character of corporations.* At the time of 
the Conquest, as has been mentioned above, such voluntary 
incorporations of the burgesses possessed in some towns either 

aa tbe earliest charters granted by committed wantonly, the fellow bad no 
Louis VI., supposed to be the father of right to call on the society for contribu- 
these institutions, are several years later, tinn. If one fellow killed another, be 
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landed property of their own. or rights of superiority over 
that of otliers. An internal elective government seems to 
have been required for the administration of a common reve- 
nue, and of other business incident to their association.* 
They became more numerous and more peculiarly commercial 
after that era, as well from the increase of trade as through 
imitation of similar fraternities existing in many towns of 
France. The spirit of monopoly gave strength to those in- 
stitutions, each cla-s of traders forming itself into a body, "in' 
order to exclude competition. Thus were established the 
companies in corporate towns, that of the Weavers in Ixmdon 
being perhaps the earliest ; a and these were successively con- 
solidated and sanctioned by charters from the crown. In 
towns not large enough to admit of distinct companies, one 
merchant guild comprehended the traders in general, or the 
chief of them; and this, from the reign of Henry II. down- 
wards, became the subject of incor|>orating charters. The 
management of their internal concerns, previously to any in- 
corporation, fell naturally enough into a sort of oligarchy, 
which the tenor of the charter generally preserved. Though 
the immunities might be very extensive, the powers were more 
or less restrained to a small number. Except in a few places, 
the right of choosing magistrates was first given by king John ; 
and certainly must rather l»e ascribed to his poverty than to 
any enlarged policy, of which he was utterly incapable.* 
From the middle of the twelfth century to that of the thir- 
Piwpertty teenth the traders of England became more and 
of Engiixb more prosperous. The towns on the southern 
towns ' coast exported tin and other metals in exchange 
for the wines of France ; those on the eastern sent com to 
Norway — the Cinque Ports bartered wool against the stuffs 
of Flanders . 4 Though bearing no comparison with the cities 
of Italy or the Empire, they increased sufficiently to acquire 
importance at home. That vigorous prerogative of the Nor- 
man monarch?, which kept down the feudal aristocracy, 
compensated for whatever inferiority there might be in the 
population und defensible strength of the English towns, com- 
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pared with those on the continent. They had to fear no petty 
oppressors, no local hostility ; and if they could satisfy the 
rapacity of the crown, were secure from all other grievances 
London, far above the rest, our ancient and noble 
capital, might, even in those early times, be justly london ' 
termed a member of the political system. This great city, 
so admirably situated, was rich and populous long before the 
Conquest. Bede, at the beginning of the eighth century, 
speaks of London as a great market, which traders frequented 
by land and sea. 1 It paid 15,000/. out of 82,000/., raised by 
Canute upon the kingdom. 4 If we believe Roger Hoveden, 
the citizens of London, on the death of Ethelred II., joined 
with part of the nobility in raising Edmund Ironside to the 
throne. 8 Harold I., according to better authority, the Saxon 
Chronicle and William of Malmsbury, was elected by their 
concurrence. 4 Descending to later history, we find them 
active in the civil war of Stephen and Matilda. The famous 
bishop of Winchester tells the Londoners that they are almost 
accounted as noblemen on account of the greatness of their 
city ; into the community of which it appears that some 
barons had been received. 5 Indeed, the citizens themselves, 
or at least the principal of them, were called barons. It was 

* Macpherson, p. 215. the antiquity of London (which wag 

* Id. p. 282. coeval, they said, with Home), and on Its 

* Clree Lundinonsee, et pan nobllium rank as metropolis of the kiugiloin. Et 
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certainly by far the greatest city in England. There have 
been different estimates of its population, some of which are 
extravagant; but I think it could hardly have contained less 
than thirty or forty thousand souls within its walls ; and the 
suburbs were very populous . 1 These numbers, the enjoyment 
of privileges, and the consciousness of strength, infused a free 
and even a mutinous spirit into their conduct . 4 The Lon- 
doners were always on the barons’ side in their contests with 
the crown. They bore a part in deposing William Long- 
chain p, the chancellor and justiciary of Richard I . 3 They 
were distinguished in the great struggle for Magna Charta ; 
the privileges of their city are expressly confirmed in it ; and 
the mayor of London was one of the twenty-five barons to 
whom the maintenance of its provisions was delegated. In the 
subsequent reign the citizens of Loudon were regarded with 
much dislike and jealousy by the court, and sometimes suf- 
fered pretty severely at its bauds, especially after the battle 
of Evesham . 4 

Notwithstanding the influence of London in these seasons 

1 Drake, the historian of York, main- tho number# giro n in that document 
tain# that London was tea* populous, have been questioned a# to Norwich upon 
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of disturbance, we do not perceive that it was distinguished 
from the most insignificant town by greater participation in 
national councils. Rich, powerful, honorable, and high-spirited 
as its citizens had become, it was very long before they found 
a regular place in parliament. The prerogative of imposing 
tallages at pleasure, unsparingly exercised by Henry III. 
even over London, 1 left the crown no inducement to summon 
the inhabitants of cities and boroughs. As these indeed were 
daily gi owing more considerable, they were certain, in a mon- 
archy so limited as that of England became in the thirteenth 
century, of attaining, sooner or later, this eminent privilege. 
Although therefore the object of Simon de Montfort in calling 
them to his parliament after the battle of Lewes was merely 
to strengthen his own faction, which prevailed among the 
commonalty, yet their permanent admission into the legisla- 
ture, may be ascribed to a more general cause. For otherwise 
it is not easy to see why the innovation of an usurper should 
have been drawn into precedent, though it might perhaps 
accelerate what the course of affairs was gradually preparing. 

It is well known that the earliest writs of summons to cities 
and boroughs, of which we can prove the existence, Flrst Bnm . 
are those of Simon de Montfort, earl of Leicester, m°ning of 
bearing date 1 2th of December, 1 264, in the forty- prHament, 
ninth year of Henry III. 4 After a long contro- 49 H - ni - 
versy almost all judicious inquirers seem to have acquiesced 
in admitting this origin of popular representation.® The 
argument may be very concisely stated. We find from innu- 

1 Frequent proofe of this may be 
fonnd In Madox, Hist. of Exchequer, 
c. IT, as veil ns in Matt. Paris, who la- 

ments it with indignation. Clves Lon- 
dlnenses, contra consuctudinem et iiber- 
tnteni clvitatls, quasi servi ultima' con- 
ditlouis, non suh nomine nut titulo iiberi 
odjutoril, sod tallagil, quod multum cos 
angebat, rogi, licet lnviti et renltentes, 
nume rare sunt coacti. p. 492. Heu ubi 
est Londinensls, totles empta, toties con- 
cesaa. totles script*, toties jurat* iibertas ! 

&c. p. G27. The king sometimes sus- 
pended their market, that is, I suppose, 
their right of toll, till his demands were 
paid. 

- These writs are not extant, haring 
perhaps never been returned ; and conse- 
quently we cannot tell to what particu- 
lar places they were addressed. It ap- 
pears however that the assembly was 
intended to be numerous; for the entry 

runs: serihltur civibus Ebor, clvibus 


Lincoln, et creteria bnrgis Angllae. It is 
singular that no mention is made of 

London, which must have had some 

special summons. Rymer, t. i. p. S03. 
Dugdale, Summonitiones ad Pariiamcn- 

* It would ill repay any reader’s dili- 
gence to wade through the vapid and 
diluted pages of Tyrrell ; hut whoever 
would know what can be best pleaded 

for a higher antiquity of our present 

parliamentary constitution may huve 
recourse to Hody on Convocations, and 

Lord Lyttelton's Ulstory of Uenry II. 

vol. il. p. 276, and vol. lv. p. 79-106. I 
do not conceive it possible to argue the 
question more ingeniously thau has been 
done hy the noble writer last quoted. 
Whitelocke, in his commentary on the 
parliamentary writ, has treated It very 

much at length, hut with no critical dis- 

crimination. 
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merable records that the king imposed tallages upon his 
demesne towns at discretion . 1 * * * * * * No public instrument previous 
to the forty-ninth of Henry III. names the citizens and bur- 
gesses as constituent parts of parliament; though prelates, 
barons, knights, and sometimes freeholders, are enumerated ; 8 
while, sinee the undoubted admission of the commons, they 
are almost invariably mentioned. No historian speaks of 
representatives appearing for the people, or uses the word 
eitizen or burgess in describing those present in parliament. 
Such convincing, though negative, evidence is not to be inval- 
idated by some general and ambiguous phrases, whether in 
writs and records or in historians . 8 Those monkish annalists 
are poor authorities upon any j>oint where their language is 
to be delicately measured. But it is hardly possible that, 
writing circumstantially , as Roger de Iloveden and Matthew 
Paris sometimes did, concerning proceedings in parliament, 
they could have failed to mention the commons in unequivocal 
expressions, if any representatives from that order had actu- 
ally formed a part of the assembly. 

Two authorities, however, which had been supposed to 
Authorities prove a greater antiquity than we have assigned 
in »»rUer f l ' le re P resentat ' on of the commons, are deserv- 
date. ing of particular consideration ; the cases of St. 

st. Aib»ns. Albans and Barnstaple. The burgesses of St. 
Albans complained to the council in the eighth year of 
Edward II., that, although they held of the king in eapite, 
and ought to attend his parliaments whenever they are sum- 
moned, by two of their number, instead of all other services, 
as had been their custom in all past times, which services the 
said burgesses and their predecessors had performed as well 
in the time of the late king Edward and his ancestors as in 
that of the present king until the parliament now sitting, the 
names of their deputies having been constantly enrolled in 
chancery, yet the sheriff of Hertfordshire, at the instigation 

l Madox, Hist, of Exchequer, e. IT. ing towns, were present in this parlla- 

* The oniy apparent exception to this ment. But whether they sat as repre- 
is in the ietter addressed to tho pope by sentatires, or by a peculiar writ of sum- 

the parliament of 1248 ; the salutation mons, is not so erident ; and the latter 

of which runs thus : Barones, procores, may be the more probabie hypothesis of 

et magnates, a c nobilts portuum marts the two. 

habitalores , neenon et cierus et populns •' Thus Matthew Paris tells us that in 

nnirersus, salutem. Matt. Paris, p. 898. 1237 the whoie kingdom, regni totius 
It is plain, I think, from these words, nnirersitas, repaired to a parliament of 

that some of the chief inhabitants of the Henry III. p. 367 
Cinqne Ports, at that time rcry flourish 


Enomsh Const. ST. ALBANS. 31 

of the abbot of St. Albans, had ne'glected to cause an election 
and return to be made ; and prayed remedy. To this petition 
it was answered, “ Let the rolls of chancery be examined, 
that it may appear whether the said burgesses were accus- 
tomed to come to parliament, or not, in the time of the king’s 
ancestors ; and let right be done to them, vocatis evocandis, 
si necesse fuerit.” I do not translate these words, concerning 
the sense of which there has been some dispute, though not, 
apparently, very material to the principal subject. 1 

This is, in my opinion, by far the most plausible testimony 
for the early representation of boroughs. The burgesses of 
St. Albans claim a prescriptive right from the usage of all 
past times, and more especially those of the late Edward and 
his ancestors. Could this be alleged, it has been said, of a 
privilege at the utmost of fifty years’ standing, once granted 
by an usurper, in the days of the late king’s father, and after- 
wards discontinued till about twenty years before the date of 
their petition, according to those who refer the regular appear- 
ance of the commons in parliament to the twenty-third of 
Edward L ? Brady, who obviously felt the strength of this 
authority, has shown little of his usual ardor and acuteness in 
repelling it. It was observed, however, by Madox, that the 
petition of St. Albans contains two very singular allegations : 
it asserts that the town was part of the king’s demesne, 
whereas it had invariably belonged to the adjoining abbey ; 
and that its burgesses held by the tenure of attending parlia- 
ment, instead of all other services, contrary to all analogy, 
and without parallel in the condition of any tenant in capite 
throughout the kingdom. “ It is no wonder, therefore,” says 
Hume, “ that a petition which advances two falsehoods should 
contain one historical mistake, which indeed amounts only to 
an inaccurate expression.” But it must be confessed that we 
. cannot so easily set aside the whole authority of this record. 
For whatever assurance the people of St. Albans might show 
in asserting what was untrue, the king’s council must have 
been aware how recently the deputies of any towns had been 
admitted into parliament. If the lawful birth of the House 
of Commons were in 1295, as is maintained by Brady and his 
disciples, is it conceivable that, in 1315, the council would 
have received a petition, claiming the elective franchise by 


> Brady’s Introduction to Hist, of England, p. 83 
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prescription, and have referred to the rolls of chancery to 
inquire whether this had been used in the days of the king’s 
progenitors ? I confess that I see no answer which can easily 
he given to this objection by such as adopt the latest epoch 
of borough representation, namely, the parliament of 23 E. I. 
But they are by no means equally conclusive against the sup- 
position that the communities of cities and towns, having been 
first introduced into the legislature during Leicester’s usurpa- 
tion, in the forty-nintli year of Henry III., were summoned, 
not perhaps uniformly, but without any long intermission, to 
succeeding parliaments. There is a strong presumption. from 
the language of a contemporary historian, that they sat in the 
parliament of 12G9, four years after that convened by Leices- 
ter. 1 It is more unequivocally staled by another annalist that 
they were present in the first parliament of Edward I. held 
in 1271. 2 Nor does a similar inference want some degree of 
support from the preambles of the statute of Marlebridge in 
51 II. III., of Westminster I. in the third, and of Gloucester 
in the sixth, year of Edward I.* And the writs are extant 
which summon every city, borough, and market town to send 
two deputies to a council in the eleventh year of his reign. 
I call this a council, for it undoubtedly was not a parliament. 
The sheriffs were directed to summon personally all who held 
more than twenty pounds a year of the crown, as well as four 
knights for each county invested with full powers to act for 
the commons thereof. The knights and burgesses thus chosen, 
as well as the clergy within the province of Canterbury, met 
at Northampton ; those within the province of York, at that 


> Convocatis unlvor.ds Anglin preiatis aueh, particularly the former, thongh 
et magnatibun. Demon eunrtatuni regni cutnmom.il fur purposes not strletiy par- 
sui civitatum et burgorum potentioribus. llnmentary . 

Wykec, lu Gale. XV Scrlptores, t. ii. » The statute of Marlebridge is said 
p. 88. I am indebted to Ilody ou Con- to he made ronvocatls dlscrctlorlhus, 
rotations for this reference, wtiieh seems tam mnjorihns quim minorihus ; that 

to hare escaped most of our constitu- of Westminster primer, par soil conseii, 

tlonal writers. et par Passentements des archieresquee, 

9 Hoc nnno . . . conrenerunt archi- cresques, abbes, priors, eountes, barons, 

episcopi, episropi, comites et barones, et tout locommlnaiitydeia term lilonques 

ahbates et priores.et de quolibet conii- summones. The statute of Gloucester 
tatu quatuor milites, et de quaiibet runs, appellee ies plus discretes do son 

ciritate quatuor, Annales Warerleienscs roynume, auxlblen des grandes come des 

in Gale t. ii. p. 227. I was led to this meinders. These preambles seem to 
passage by Atterbury, Rights of Conro- hare satisfied Mr. Prynne that the coin- 
cations, p. 310, where some other an- mons wen then represented, though the 
thorities less unquestionable are addneed writs are wanting ; snd certainly no one 

for the same purpose. Both this assembly could be less disposed to exaggerate their 

and that mentioned hy Wykes in 1269 antiquity. 2d Register, p. 30. 
were certainly parliaments, am] acted as 


English Const. 


BARNSTAPLE. 


33 


city. And neither assembly was opened by the king . 1 This 
anomalous convention was nevertheless one means of estab- 
lishing the representative system, and, to an inquirer free 
from technical prejudice, is little less important than a regular 
parliament. Nor have we long to look even for this. In the 
same year, about eight months after the councils at Northamp- 
ton and York, writs were issued summoning to a parliament 
at Shrewsbury two citizens from London, and as many from 
each of twenty other considerable towns.* It is a slight cavil 
to object that these were not directed as usual to the sheriff 
of each county, but to the magistrates of each place. Though 
a very imperfect, this was a regular and unequivocal repre- 
sentation of the commons in parliament But their attendance 
seems to have intermitted from this time to the twenty-third 
year of Edward’s reign.* 

Those to whom the petition of St Albans is not satisfac- 
tory will hardly yield their convietion to that of BarngU te 
Barnstaple. This town set forth in the eighteenth 


> Brady’* Hint, of England, 
Appendix ; Carte. Tel. ii. p. 247. 
. — ■ imonly dennmli 


ble council.” Carte, li. 
o Hot. Wall. U Edw. L 
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of Edward III. that, among other franchises granted to them 
by a eharter of Athelstan, they had ever since exeereised 
the right of sending two burgesses to parliament. The said 
charter, indeed, was unfortunately mislaid ; and the prayer 
of their petition was to obtain one of the like ini]>ort in its 
stead. Barnstaple, it must be observed, was a town belong- 
ing to Lord Audley, and had actually returned members ever 
sinee the twenty-third of Edward I. Upon an inquisition 
directed by the king to be made into the truth of these al- 
legations, it was found that “ the burgesses of the said town 
were wont to send two burgesses to parliament for the com- 
monalty of the borough ; ” but nothing appeared as to the 
pretended charter of Athelstan, or the liberties whieh it was 
alleged to eontain. The burgesses, dissatisfied with this 
inquest, prevailed that another should be taken, whieh eer- 
tainly answered better their wishes. The second jury found 
that Barnstaple was a free borough from time immemorial ; 
that the burgesses had enjoyed under a eharter of Athelstan, 
whieh had been casually lost, eertain franchises by them 
enumerated, and particularly that they should send two 
burgesses to parliament ; and that it would not be to the 
king’s prejudice if he should grant them a fresh eharter in 
terms equally ample with that of his predecessor Athelstan. 
But the following year we have another writ and another 
inquest ; the former reeiting that the second return had been 
unduly and fraudulently made ; and the latter expressly con- 
tradieting the previous inquest in many points, and especially 
finding no proof of Athelstan’s supposed eharter. Comparing 
the various parts of this business, we shall probably be in- 
duced to agree with Willis, that it was but an attempt of the 
inhabitants of Barnstaple to withdraw themselves from the 
jurisdiction of their lord. For the right of returning bur- 
gesses, though it is the main point of our inquiries, was by 
no means the most prominent part of their petition, whieh 
rather went to establish some civil privileges of devising 
their tenements and electing their own mayor. The first and 
fairest return finds only that they were aecustomed to send 
members to parliament, whieh an usage of fifty years (from 
23 E. I. to 18 E. III.) was fully sufficient to establish, with- 
out searching into more remote antiquity. 1 

» Willi*, NotitU ParlUmentarU, vol. U. p. 812; Lyttelton’* Hi*t. of Hen. II., 
vd. It. p. 89. 
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It has, however, probably occurred to the reader of these 
two eases, St. Albans and Barnstaple, that the representation 
of the commons in parliament was not treated as a novelty, 
even in times little posterior to those in which we have been 
supposing it to have originated. In this consists, I think, the 
sole strength of the opposite argument. An act in the fifth 
year of Richard II. declares that, if any sheriff shall leave 
out of his returns an) cities or boroughs which be bound and 
of old times were wont to come to the parliament, he shall 
be punished as was accustomed to be done in the like case in 
time past. 1 In the memorable assertion of legislative right 
by the commons in the second of Henry V. (which will be 
quoted hereafter) they affirm that “ the commune of the land 
is, and ever has been, a member of parliament.” 8 And the 
consenting suffrage of our older law-books must be placed in 
the same scale. The first gainsayers, I think, were Camden 
and Sir Henry Spelman, who, upon probing the antiquities 
of our constitution somewhat more ex;ictly than their prede- 
cessors, declared that they could find no signs of the com- 
mons in parliament till the forty-ninth of Henry IIL 
Prynne, some years afterwards, with much vigor and learn- 
ing, maintained the same argument, and Brady completed the 
victory. But the current doctrine of Westminster Hall, and 
still more of the two chambers of parliament, was certainly 
much against these antiquaries ; and it passed at one time for 
a surrender of popular principles, and almost a breach of 
privilege, to dispute the lineal descent of the House of Com- 
mons from the witenagemot.* 


r. p. 22. 


> s Rio. n. st* 

* Rot. Pari, tc 
8 Though sucl 
not be ooncluslre. It might afford some 
grou nd for hesitation, If the royal burghs 
of Scotland were actually represented In 
their parliament more than half a cen- 

tury before the date assigned to the first 
tlon of Knglish towns. Lord 


Hailes < 


“ that as early s 


1211 1 


council of the king’s ' 
contrary has been assenen witn muon 
confidence hy various anthors.” Annuls 
of Scotland, voi. 1. p. 139. Fordun’s words, 
however, so far from Importing that they 
formed a member of the legislature, 
which perhaps Lord Halles did not mean 

hy the quaint expression “ gave suit and 


presence,” do not appear to me conclusive 
to prove that they were actually present. 
Hoc anno Rex Scot!® Wlllelmu* magnum 
tenult consilium. Ubl, petlto ab optl- 
matibus auxiilo, promiserunt se daturos 
decern mllie marcas: prater burgcnscs 
regul, qui sex miliia promiserunt. Those 

who know the brief and Incorrect stv le 

of chronicles will not think it unlikely 
that the offer of 6000 marks hy the hur- 
gesses was not made in parliament, hut 

in consequence of separate requisitions 

from the crown. Pinkertonlsof opinion 
that the magistrates of royal burghs 
might upon this, and perhaps other occa- 
sions. have attended at the W of parlia- 
ment with their offers of money. But 
the deputies of towns do not appear as a 

part of parliament till 1826. Hist, of 
Scotland, vol. i. p. 362, 871. 
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The true ground of these pretensions to antiquity was a 
very well-founded persuasion that no other argument would 
be so conclusive to ordinary minds, or cut short so eflectunlly 
all encroachments of the prerogative. The populnce of 
every country, but none so much as the English, easily grasp 
the notion of right, meaning thereby something positive and 
definite; while the maxims of expediency or theoretiejd 
reasoning pass slightly over their minds. Happy indeed for 
England that it is so 1 Hut we have here to do with the 
fact alone. And it may be observed that Several pious 
frauds were practised to exalt the antiquity of our constitu- 
tional liberties. These began, perhaps, very early, when the 
imaginary laws of Edward the Confessor were so earnestly 
demanded. They were carried further under Edward I. and 
his successor, when the fable of privileges granted by the 
Conqueror to the men of Kent was devised ; when Andrew 
Horn filled his Mirror of Justices with fictitious tales of 
Alfred ; and, above all, when the “ Method of holding parlia- 
ments in the time of Ethelred” was fabricated, about the 
end of Richard II.’s reign ; an imposture which was not too 
gross to deceive Sir Edward Coke. 1 

There is no great difficulty in answering the question why 
Causes of the deputies of boroughs were finally and perma- 
de II utiM in * neiltl y i n g ra ft e *l ui>on parliament by Edward I.* 
from The government was becoming constantly more 

boroughs. attentive to the wealth that commerce brought into 
the kingdom, and the towns were becoming more flourishing 
and more independent. But chiefly there was a much 
stronger spirit of general liberty and a greater discontent at 
violent acts of prerogative from the era of Magna Cliarta; 
after which authentic recognition of free principles many 
acts which had seemed before but the regular exercise of 
authority were looked upon as infringements of the subject’s 
right. Among these the custom of setting tallages at discre- 

l [Not* VII.] a chasm in place of their names, where 

* These expressions cannot appear too the different ranks present are enurner- 
itrong But it is Ten remarkable that ated. Rot. Pari. to!, il. p. 146. A tub- 
to the parliament of 18 Edward III. the sidy was granted at this parliament ; so 
writs appear to hare summoned none of that, If the citizens and burgesses were 
tbe towns, but only the counties. Willis, really not summoned, It is by far the 
Notit. Parliament. Tol. i. Preface, p. 18. most Tiolent stretch of power during the 
Prynne’s Register. 3d part, p. 144. Yet reign of Edward III. But I know of 
tbe citizens and burgesses are once, but no collateral erldence to illustrate or dis 
only once, named as present in tbe par- prose it. 

Ilamontary roll ; and there is, in general, 


English Const. DEPUTIES FROM BOROUGHS. 


37 


tion would naturally appear the most intolerable ; and men 
were unwilling to remember that the burgesses who paid 
them were indebted for the rest of their possessions to the 
bounty of the crown. In Edward I.’s reign, even before the 
great act of Confirmation of the Charters had rendered arbi- 
trary impositions absolutely unconstitutional, they might 
perhaps excite louder murmurs than a discreet administra- 
tion would risk. Though the necessities of the king, there- 
fore, and his imperious temper often led him to this course, 1 
it was a more prudent counsel to try the willingness of his 
people before he forced their reluctance. And the success 
of his innovation rendered it worth repetition. Whether it 
were from the complacency of the commons at being thus 
admitted among the peers of the realm, or from a persuasion 
that the king would take their money if they refused it, or 
from inability to withstand the plausible reasons of his minis- 
ters, or from the private influence to which the leaders of 
every popular assembly have been accessible, much more was 
granted in subsidies after the representation of the towns 
commenced than had ever been extorted in tallages. 

To grant money was, therefore, the main object of their 
meeting ; and if the exigencies of the administration could 
have been relieved without subsidies, the citizens and bur- 
gesses might still have sat at home and obeyed the laws 
which a council of prelates and barons enacted for their gov- 
ernment. But it is a difficult question whether the king and 
the peers designed to make room for them, as it were, in 
legislation ; and whether the power of the purse drew after 
it immediately, or only by degrees, those indispensable rights 
of consenting to laws which they now possess. There are 
no sufficient means of solving this doubt during the reign of 
Edward I. The writ in 22 E. I. directs two knights to be 
chosen cum plena potestate pro se et tota communitate comi- 
tatus pnedicti ad consulendum et conseutiendum pro se et 
communitate illfl, his qum comites, barones, et procercs 
prmdicti concorditcr ordinaverint in prsemissis. That of the 
next year runs, ad faciendum tunc quod de communi consilio 
ordinabitur in prsemissis. The same words are inserted in 

> Tallages were imposed without con- spiritual nobility to Ret & tallage on their 
sent of parliament in 17 E. I. Wvkea, own tenants. This was subsequent to 
p. H7; and in 82 E. I. Brady’s Hist, the Conflrmatto Cbartnrum, nud unques- 
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the writ of 26 E. I. In that of 28 E. I. the knights are 
directed to be sent eiun plena potestate audiendi et fncitndi 
qu® ibidem ordinari contigerint pro coinmuni eommodo. 
Several others of the same reign liave the words ad 
faciendum. The difficulty is to pronounce whether this term 
is to be interpreted in the sense of performing or of enact- 
ing ; whether the representatives of the commons were 
merely to learn from the lords what was to be done, or to 
bear their part in advising upon it. The earliest writ, that 
of 22 E. I., eertainly implies the latter ; and I do not know 
that any of the rest are conclusive to the contrary. In the 
reign of Edward II. the words ad consentiendum alone, or 
ad faciendum et consentiendum, begin; and from that of 
Edward III. this form has been constantly used. 1 It must 
still, however, be highly questionable whether the commons, 
who had so recently taken their place in parliament, gave 
anything more than a constructive assent to the laws enacted 
during this reign. They are not even named in the pream- 
ble of any statute till the last year of Edward I. Upon 
more than one occasion the sheriffs were directed to return 
the same members who had sat in the last parliament, unless 
prevented by death or infirmity. 1 

It has been a very prevailing opinion that parliament was not 
AtwhM divided into two houses at the first admission of the 
time paria- commons. If by this is only meant that the corn- 
divided** mons did not occupy a separate chamber till some 
hottsos 0 dine in die reign of Edward III., the proposition, 
oasos ' true or false, will be of little importance. They 
may have sat at the bottom of Westminster flail, while the 
lords occupied the upper end. But that they were ever in- 
termingled in voting appears inconsistent with likelihood and 
authority. The usual object of calling a parliament was to 
impose taxes ; and these for many years after the introduc- 
tion of the commons were laid in different proportions upon 
the three estates of the realm. Thus in the 23 E. I. the 
earls, barons, and knights gave the king an eleventh, the el or- 
gy a tenth ; while he obtained a seventh from the citizens and 
burgesses; in the twenty-fourth of the same king the two 
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former of these orders gave a twelfth, the last an eighth ; in 
the thirty-third year a thirtieth was the grant of the barons 
and knights and of the clergy, a twentieth of the cities and 
towns ; in the first of Edward II. the counties paid a twen- 
tieth, the towns a fifteenth ; in the sixth of Edward III. the 
rates were a fifteenth and a tenth. 1 These distinct grants 
imply distinct grantors ; for it is not to be imagined that the 
commons intermeddled in those affecting the lords, or the 
lords in those of the commons. In fact, however, there is 
abundant proof of their separate existence long before the 
seventeenth of Edward III., which is the epoch assigned by 
Carte, 4 or even the sixth of that king, which has been chosen 
by some other writers. Tims the commons sat at Acton Bur- 
nell in the eleventh of Edward I., while the upper house was 
at Shrewsbury. In the eighth of Edward II. “ the commons 
of England complain to the king and his council, &c.” 3 These 
must surely have been the commons assembled in parliament, 
for who else could thus have entitled themselves ? In the 
nineteenth of the same king we find several petitions, evident- 
ly proceeding from the body of the commons in parliament, 
and complaining of public grievances. 4 The roll of 1 E. III., 
though mutilated, is conclusive to show that separate petitions 
were then presented by the commons, according to the regu- 
lar usage of subsequent times. 5 And indeed the preamble 
of 1 E. III., stat. 2, is apparently capable of no other infer- 
ence. 

As the knights of shires correspond to the lower nobility 
of other feudal countries, we have less cause to be surprised 
that they belonged originally to the same branch of parlia- 
ment as the barons, than at their subsequent intermixture 
with men so inferior in station as the citizens and burgesses. 
It is by no means easy to define the point of time when this 
distribution was settled ; but I think it may be inferred from 
the rolls of parliament that the houses were divided as they 
art at present in the eighth, ninth, and nineteenth years of 
Edward II.® This appears, however, beyond doubt in the 
fir.-t of Edward III. 7 Yet in the sixth of the same prince, 
though the knights and burgesses are expressly mentioned to 

• Brady’s nist. of England, rot. ii. p. « Rot. Part. vol. 1. p. 289. 

40 ; Parliamentary History, voi. i. p. * Id. p. 430. 

206 ; Rot. Pari. t. ii. p. 66. » Id. rol. ii. p. 7. 

- Carte, vol. ii. p. 451; Parliamentary « Id. p. 289, 851, 430 
History, vol. i. p. 234. i Id. p. 6. 
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have consulted together, the former taxed themselves in a 
smaller rate of subsidy than the latter. 1 

The proper business of the House of Commons was to pe- 
tition for redress of grievances, as much os to provide for the 
necessities of the crown. In the prudent fiction of English 
law no wrong is supposed to proceed from the source of right. 
The throne is fixed upon a pinnacle, which perpetual beams 
of truth and justice irradiate, though corruption and partiality 
may occupy the middle region and cast their chill shade upon 
all below. In his high court of parliament a king of Eng- 
land was to learn where injustice hod been unpuni>hed and 
where right had been delayed. The common courts of law, 
if they were sufficiently honest, were not sufficiently strong, 
to redress the subject’s injuries where the officers of the crown 
or the nobles interfered. To parliament he looked as the 
great remedial court for relief of private as well as public 
grievances. For this cause it was ordained in the fifth of Ed- 
ward II. that the king should hold a parliament once, or, if 
necessary, twice every year ; “ that the pleas which have 
been thus delayed, and those where the justices have differed, 
may be brought to a close.” * And a short act of 4 Edward 
III., which was not very strictly regarded, provides that a 
parliament shall be held “ every year, or oftener, if need 
be.” 9 By what persons, and under what limitations, this ju- 
risdiction in parliament was exercised will come under our 
future consideration. 


it. Pari. toI. u. 
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The efficacy of a king’s personal character in so imperfeet 
a state of government was never more strongly exemplified 
than in the first two Edwards. The father, a little before lus 
death, had humbled his boldest opponents among the nobility; 
and as for the commons, so far from elaiming a n , 
right of remonstrating, we have seen cause to doubt reutiona^of 
whether they were accounted effectual members durlnghE* 
of the legislature for any purposes but taxation. re, 8 n - 
But in the very second year of the son’s reign they granted 
the twenty-fifth penny of their goods, “ uj>on this condition, 
tliat the king should take advice and grant redress upon cer- 
tain artieles wherein they are aggrieved.” These were an- 
swered at the ensuing parliament, and are entered with the 
king’s respective promises of redress upon the roll. It will 
be worth while to extract part of this record, that we may 
see what were the eomplaints of the commons of England, 
and their notions of right, in 1309. I have chosen on this 
as on other occasions to translate very literally, at the ex- 
pense of some stiffness, and perhaps obscurity, in language. 

“ The good people of the kingdom who are come hither to 
parliament pray our lord the king that he will, if it please 
him, have regard to his poor subjects, who are much ag- 
grieved by reason that they are not governed as they should 
be, especially as to the artieles of the Great Charter ; and for 
this, if it please him, they pray remedy. Besides which, they 
pray their lord the king to hear what has long aggrieved his 
people, and still does so from day to day, on the part of those 
who call themselves his officers, and to amend it, if he pleas- 
es.” The artieles, eleven in number, are to the following 
purport: — 1. That the king’s purveyors seize great quanti- 
ties of victuals without payment ; 2. That new customs are 
set on wine, cloth, and other imports ; 3. That the eurrent 
coin is not so good as formerly ; 1 4, 5. That the steward 
and marshal enlarge their jurisdiction beyond measure, to the 
oppression of the people ; 6. That the commons find none to 
receive petitions addressed to the eouncil ; 7. That the col- 
lectors of the king’s dues (pemours des prises) in towns and 
at fairs take more than is lawful ; 8. That men are delayed 

l Thin article Is so expressed as to currency, and the whole tenor of these 

make it appear that the grievance was articles relates to abuses of government, 

the high price of commodities. Hut :w I think it must have meant what 1 have 
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in their civil suits by writs of protection ; 9. That felons es- 
cape punishment by procuring charters of pardon; 10. That 
tlie coustables of the king’s castles take cognizance of common 
pleas; 11. That the king’s escheators oust men of lands held 
by good title, under pretence of an inquest of olfice. 1 * * 

These articles display in a short compass the nature of 
those grievances which existed under almost all the princes 
of the Plantagenet dynasty, and are spread over the rolls of 
parliament for more than a century after this time. Edwnrd 
gave the amplest assurances of putting an end to them all, 
except in one instance, the augmented customs on imports, to 
which he answered, rather evasively, that he would take them 
off till he should perceive whether himself and his people 
derived advantage from so doing, and act thereu|>on as he 
should be advised. Accordingly, the next year, he issued 
writs to collect these new customs again. But the Lords Or- 
dainers superseded the writs, Inning entirely abrogated all il- 
legal impositions. 4 * It does not appear, however, that, regard 
had to the times, there was anything very tyrannical in Ed- 
ward’s government. lie set tallages sometimes, like his fa- 
ther, on his demesne towns, without assent of parliament.' 
In the nineteenth year of his reign the commons show that, 
“ whereas we and our ancestors have given many tallages to 
the king’s ancestors to obtain the charter of the forest, which 
charter we have had confirmed by the present king, paying 
him largely on our part ; yet the king’s officers of the forest 
seize on hinds, and destroy ditches, and oppress the people, 
for which they pray remedy, for the sake of God and his fa- 
ther’s soul.” They complain at the same time of arbitrary 
imprisonment, ngainst the law of the land. 4 To both these 
petitions the king returned a promise of redress; and they 
complete the catalogue of customary grievances in this period 
of our constitution. 

During the reign of Edward II. the rolls of parliament are 
imperfect, and we have not much assistance from other 
sources. The assent of the commons, which frequently is 
not specified in the statutes of this age, 6 appears in a remark- 


I Pry one's -2d Register, p. 68. stat. T Edw. II. and in 12 Edw. II., and 

* Id. p. 76. equivalent words are (bund in other etat- 

» Madox, Firma Burgi, p. 6 ; Rot. utc*. Though often wanting, the testi- 

Parl. vot. i. p. 449. inony to the constitution of parliament la 

* Rot. Pari. vol. i. p 490. sufficient and conclusive. 

* It is however distinctly specified in 
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able and revolutionary proceeding, the appointment of the 
Lords Ordainers in 1312. 1 In this case it indicates that the 
aristocratic party then combined against the crown were de- 
sirous of conciliating popularity. An historian relates that 
some of the commons were consulted upon the ordinances to 
be made for the reformation of government.* 

During the long and prosperous reign of Edward III. the 
efforts of parliament in behalf of their country Edwurd m, 
were rewarded with success in establishing upon ^hecnm-^ 
a firm footing three essential principles of our gov- iieh n serenu 
emment — the illegality of raising money without righta- 
consent ; the necessity that the two houses should concur for 
any alterations in the law ; and, lastly, the right of the com- 
mons to inquire into public abuses, and to impeach public 
counsellors. By exhibiting proofs of each of these from 
parliamentary records I shall be able to substantiate the 
progressive improvement of our free constitution, which was 
principally consolidated during the reigns of Edward III. 
and his next two successors. Brady, indeed, Carte, and the 
authors of the Parliamentary History, have trod already 
over this ground ; but none of the three can be considered as 
familiar to the generality of readers, and I may at least take 
credit for a sincerer love of liberty than any of their writings 
display. 

In the sixth year of Edward III. a parliament was called 
to provide for the emergency of an Irish rebellion, Remon- 
wherein, “ because the king could not send troops 
and money to Ireland without the aid of his people, leryin* 
the prelates, earls, barons, and other great men, without 
and the knights of shires, and all the commons, of c0 “ ent - 
their free will, for the said purpose, and also in order that the 
king might live of his own, and not vex his people by exces- 
sive prizes, nor in other manner, grant to him the fifteenth 

l Rot. Pari. toI. I. p. 281. Come le selacme jnnr de Man l’an de 

« Walsinghnm, p. 97. The Lord*' nntre regne tierce, a l’honeur de Dieu 
committee " hare fliund nn evidence of et pour le bleu de nnus et de n outre 
an; writ issued for election of knights. roianme, eusslnns grants denotre Tranche 

cltisens, and burgesses to attend thesame volnnte, par noe lettrea nuvertea aux 

meetings ; from the subsequent docu- prelate, cnnntea, et barons, el communes 

ments it seems probable that nnne were de dit roiaume, qu'lls pulssent retire cer- 
Issued, and that the parliament which tain persones des prelate, comtes, et 
assembled at Westminster consisted only barons, fee. Rot. Pari. I. 281. The in- 
nf prelates, earls, and barons.” p. 259. Terence therefore of the committee Beems 
We have no record of this parliament; erroneous. [Note VIII ] 
but in that nf 5 Edw. II. it is recited — 
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penny, to levy of the commons , 1 and the tenth from the cities, 
towns, and royal demesnes. And the king, at the request of 
the same, in ease of his people, grants that the commissions 
lately made to certain persons assigned to set tallages on cities, 
towns, and demesnes throughout England shall be immedi- 
ately repealed ; and that in time to come he will not set such 
tallage, except as it has been done in the time of his ances- 
tors, and as lie may reasonably do.”* 

These concluding words are of dangerous implication ; and 
certainly it was not the intention of Edward, inferior to none 
of his predecessors in the love of power, to divest himself of that 
eminent prerogative, whieli, however illegally since the Con- 
finnatio Cliartarum, had been excreised by them all. But the 
parliament took no notiee of this reservation, and continued 
with unshaken perseverance to insist on this incontestable 
and fundamental right, which he was prone enough to violate. 

In the thirteenth year of this reign the lords gave their an- 
swer to commissioners sent to open the parliament, and to 
treat with them on the king’s part, in a sealed roll. This 
contained a grant of the tenth sheaf, fleece, and lamb. But 
before they gave it they took care to have letters patent 
showed them, by which the commissioners had jiower “ to 
grant some graces to the great and small of the kingdom.” 
“ And the said lords,” the roll proceeds to say, “ will that the 
imposition (maletoste) which now again has been levied ui>on 
wool be entirely abolished, that the old customary duty be 
kept, and that they may have it by eliarter, and by enrolment 
in parliament, that such custom be never more levied, and 

> “La commonaitSe ” Kerns In this tallage set without tlielr consent ? The 
place to mean the tenants of land, or silence of the rolls of parliament would 
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that this grant now made to the king, or any other made in 
time past, shall not turn hereafter to their charge, nor be 
drawn into precedent.” The commons, who gave their an- 
swer in a separate roll, declared that they could grant no 
subsidy without consulting their constituents ; and therefore 
begged that another parliament might be summoned, and in the 
mean time they would endeavor, by using persuasion with the 
people of their respective counties, to procure the grant of a 
reasonable aid in the next parliament. 1 They demanded also 
that the imposition on' wool and lead should be taken as it 
used to be in former times, “inasmuch as it is enhanced 
without assent of the commons, or of the lords, as we under- 
stand ; and if it be otherwise demanded, that any one of the 
commons may refuse it (le puisse arester), without being 
troubled on that account (saunz estre chalaiige).” 4 

Wool, however, the staple export of that age, was too easy 
and tempting a prey to be relinquished by a prince engaged 
in an impoverishing war. Seven years afterwards, in 20 E. 
III., we find the commons praying that the great subsidy of 
forty shillings upon the sack of wool be taken off ; and the old 
custom paid as heretofore was assented to and granted. The 
government spoke this time in a more authoritative tone. 
“ As to this point,” the answer runs, “ the prelates and others, 
seeing in what need the king stood of an aid before his pas- 
sage beyond sea, to recover his rights and defend his king- 
dom of England, consented, with the concurrence of the 
merchants, that he should have in aid of his said war, and in 
defence of his said kingdom, forty shillings of subsidy for 
each sack of wool that should be exported beyond sea for two 
years to come. And upon this grant divers merchants have 
made many advances to our lord the king in aid of his war ; 
for which cause this subsidy cannot be repealed without assent 
of the king and his lords.” * 

It is probable that Edward’s counsellors wished to establish 
a distinction, long afterwards revived by those of James I., 
between customs levied on merchandise at the ports and 
internal taxes. The statute entitled Confirmatio Chartarum 
had manifestly taken away the prerogative of imposing the 
latter, which, indeed, had never extended beyond the tenants 
of the royal demesne. But its language was not quite so cx- 
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plicit as to the former, although no reasonable doubt could be 
entertained that the intention of the legislature was to abro- 
gate every species of imposition unauthorized by parliament. 
The thirtieth section of Magna Charta had provided that 
foreign merchants should be free from all tributes, except the 
ancient customs ; and it was strange to suppose that natives 
were excluded from the benefit of that enactment. Yet, 
owing to the ambiguous and elliptical style so frequent in our 
older laws, this was open to dispute, and could, perhaps, only 
be explained by usage. Edward I., in despite of both these 
statutes, had set a duty of threepence in the pound upon 
goods imported by merchant strangers. This imposition was 
noticed as a grievance in the third year of his successor, and 
repealed by the Lords Ordainers. It was revived, however, 
by Edward III., and continued to be levied ever afterwards. 1 

Edward was led by the necessities of his unjust and ex- 
pensive war into another arbitrary encroachment, of which we 
find as many complaints as of his pecuniary extortions. The 
commons pray, in the same parliament of 20 E. III., that 
commissions should not issue for the future out of chancery 
to charge the people with providing men-at-arms, hobelcrs 
(or light cavalry), archers, victuals, or in any other manner, 
without consent of parliament. It is replied to this petition, 
that “ it is notorious how in many parliaments the lords and 
commons had promised to aid the king in his quarrel with 
their bodies and goods as far as was in their power ; where- 
fore the said lonls, seeing the necessity in which the king 
stood of having aid of men-at-arms, hobelers, and archers, 
before his passage to recover his rights beyond sea, and to 
defend his realm of England, ordained that such as had five 
pounds a year, or more, in laud on this side of Trent should 
furnish men-at-arms, hobelers, and archers, according to the 
proportion of the land they held, to attend the king at his 
cost; and some who would neither go themselves nor find 
others in their stead were willing to give the king where- 
withal he might provide himself with some in their place. 
And thus the thing has been done, and no otherwise. And 
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the king wills that henceforth what has been thus done in this 
necessity be not drawn into consequence or example.” 1 

The commons were not abashed by these arbitrary pre- 
tensions; they knew that by incessant remonstrances they 
should gain at least one essential point, that of preventing the 
crown from claiming these usurpations as uneontested pre- 
rogatives. The roll of parliament in the next two years, the 
21st and 22nd of Edw. III., is full of the same complaints on 
one side, and the same allegations of necessity on the other. 3 
In the latter year the commons grant a subsidy, on condition 
that no illegal levying of money should take place, with sev- 
eral other remedial provisions ; “ and that these conditions 
should be entered on the roll of parliament, as a matter of 
record, by which they may have remedy, if anything should 
be attempted to the contrary in time to come.” From this 
year the complaints of extortion became rather less frequent; 
and soon afterwards a statute was passed, “That no man 
shall be constrained to find men-at-arms, hobelers, nor archers, 
other than those which hold by sueh services, if it be not by 
common assent and grant made in parliament.” * Yet, even 
in the last year of Edward’s reign, when the boundaries of 
prerogative and the rights of parliament were better ascer- 
tained, the king lays a sort of elaim to impose charges upon 
his subjects in cases of great necessity, and for the defence 
of his kingdom. 4 But this more humble language indicates a 
change in the spirit of government, which, after long fretting 
impatiently at the curb, began at length to acknowledge the 
controlling hand of law. 

These are the chief instances of a struggle between the 
crown and commons as to arbitrary taxation ; but there are 
two remarkable proceedings in the 45th and 46th of Edward, 
which, though they would not have been endured in later 
times, are nit her anomalies arising out of the unsettled state 
of the constitution and the recency of parliamentary rights 
than mere encroachments of the prerogative. In the former 
year parliament had granted a subsidy of fifty thousand 
pounds, to be collected by an assessment of twenty-two shil- 
lings and threepence upon every parish, on a presumption 
that the parishes in England amounted to forty-five thousand, 
whereas they were hardly a fifth of that number. This 
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amazing mistake was not discovered till the parliament had 
been dissolved. Upon its detection the king summoned a 
great council, consisting of one knight, citizen, and burgess, 
named by himself out of two that had been returned to the 
last parliament . 1 * * To this assembly the chancellor set forth 
the deficiency of the last subsidy, and proved by the certifi- 
cates of all the bishops in England bow strangely the parlia- 
ment had miscalculated the number of parishes ; whereupon 
they increased the parochial assessment, by their own author- 
ity, to one hundred and sixteen shillings.* It is obvious that 
the main intention of parliament was carried into effect by 
this irregularity, which seems to have been the subject of 
no complaint. In the next parliament a still more objection- 
able measure was resorted to; after the petitions of the com- 
mons had been answered, and the knights dismissed, the 
citizens and burgesses were convened before the prince of 
Wales and the lords in a room near the white chamber, and 
solicited to renew their subsidy of forty shillings upon the tun 
of wine, and sixpence in the pound upon other imports, for 
safe convoy of shipping, during one year more, to which they 
assented, ‘‘and so departed .” 8 

The second constitutional principle established in the reign 
of Edward III. was that the king and two houses 
of parliament, in conjunction, possessed exclusively 
the right of legislation. Laws were now declared 
to be made by the king at the request of the com- 
mons, and by the assent of the lords and prelates. 
Such at least was the general form, though for many subse- 
quent ages there was no invariable regularity in this respect. 
The commons, who till this reign were rarely mentioned, were 
now as rarely omitted in the enacting clause. In fact, it is 
evident from the rolls of parliament that statutes were almost 
always founded upon their petition . 4 * * * These petitions, with 

1 Prynne’s 4th Renter, p. 289. compound with every town and parish 

> Rot. Purl. p. 804. for a gross into, which was from thence- 

> Rot. Purl. p. 810. In the mode of fbrth the filed quota of subsidy, and 

levying subsidies a remarkable Improve- raised by the inhabitants themselves. 

ment took place early In the reign of Brady on Boroughs, p 81. 

Edward III. Originally two chief taxors * Laws appear to have been drawn np, 

were appointed by the king tor each and proposed to the two houses by the 
county, who named twelve persons in king, down to the time of Bdward I. 
every hundred to assess the movable Hale’s Hist, of Common Law, p. 16. 
estate of ail inhabitants according to its Sometimes the representatives of par- 
real vaiue. But in 8 E. III., on complaint ticular places address separate petitions 
of parliament that these taxors were par- to the king and council ; as the citizens 

Hal, commissioners were sent round to of Loudon, the commons of Devonshire, 
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the respective answers made to them in the king’s name, were 
drawn up after the end of the session in the form of laws, and 
entered upon the statute-roll. But here it must be remarked 
that the petitions were often extremely qualified and altered 
by the answer, insomuch that many statutes of this and some 
later reigns by no means express the true sense of the com- 
mons. Sometimes they contented themselves with showing 
their grievance, and praying remedy from the king and his 
council. Of this one eminent instance is the great statute of 
treasons. In the petition whereon this act is founded it is 
merely prayed that, “ whereas the king’s justices in different 
counties adjudge persons indicted before them to be traitors 
for sundry matters not known by the commons to be treason, 
it would please the king by his council, and by the great and 
wise men of the land, to declare what are treasons in this 
present parliament” The answer to tliis petition contains 
the existing statute, as a declaration on the king’s part. 1 But 
there is no appearance that it received the direct assent of 
the lower house. In the next reigns we shall find more re- 
markable instances of assuming a consent which was never 
positively given. 

The statute of treasons, however, was supposed to be de- 
claratory of the ancient law : in permanent and material in- 
novations a more direct concurrence of all the estates was 
probably required. A new statute, to be perpetually incor- 
porated with the law of England, was regarded as no light 
matter. It was a very common answer to a petition of the 
commons, in the early part of this reign, that it could not be 
granted without making a new law. After the parliament 
of 14 E. III. a certain number of prelates, barons, and coun- 
sellors, with twelve knights and six burgesses, were appoint- 
ed to sit from day to day in order to turn such petitions and 
answers as were fit to be perpetual into a statute ; but for 
such as were of a temporary nature the king issued his let- 
ters-patent.® This reluctance to innovate without necessity, 
and to swell the number of laws which all were bound to 
know and obey with an accumulation of transitory enact- 
ments, led apparently to the distinction between statutes and 

Jtc. Them are intermingled with the 1 Rot. Pari. p. 239. 
general petitions, and both together are > Id. p. 118. 
for the most part eery numerous. In the 
nil of 50 Edw. III. they amount to 140. 
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ordinances. The latter arc indeed defined by some lawyers 
to be regulations proceeding from the king and 
anguished lords without concurrence of the commons. But 
ordinance* ^ this be applicable to some ordinances, it is cer- 
tain that the word, even when opposed to statute, 
with which it is often synonymous, sometimes denotes an act 
of the whole legislature. In the 37th of Edward III., when 
divers sumptuary regulations against excess of apparel were 
made in full parliament, “ it was demanded of the lords and 
commons, inasmuch as the matter of their petitions was novel 
and unheard of before, whether they would have them grant- 
ed by way of ordinance or of statute. They answered that 
it would be best to have them by way of ordinance and not 
of statute, in order that anything which should need amend- 
ment might be amended at the next jwirliainent .” 1 So much 
scruple did they entertain about tampering with the statute 
law of the land. 

Ordinances which, if it were not for tlieir partial or tem- 
porary operation, could not well be distinguished from laws,* 
were often established in great councils. These assemblies, 
which frequently occurred in Edwnrd’s reign, were hardly 
distinguishable, except iu name, from parliaments ; being 
constituted not only of those who were regularly summoned 
to the house of lords, but of deputies from counties, cities, 
and boroughs. Several places that never returned burgesses 
to parliament have sent deputies to some of these councils.* 
The most remarkable of these was that held in the 27th of 
Edward III., consisting of one knight for each county, and 
of two citizens or burgesses from every city or borough 
wherein the ordinances of the staple were established. 1 These 
were previously agreed upon by the king and lords, and 
copies given, one to the knights, another to the burgesses. 
The roll tells us that they gave their opinion in writing to 
the council, after much deliberation, aud that this was read 
and discussed by the great men. These ordinances fix the 

l Rot. Pori. i). 280. llamentary Writ. vol. U. p. 297. See Rot. 

* “ If there be uny difference between Pari. vol. 111. p. 17 ; rol. ir. p. 85. 
an ordinance and a statute, as some hare * These may be found In Willis's 

collected, It Is but only this, that an Notltln Parliament* ria. In 28 E. I. the 
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staple of wool in particular places within England, prohibit 
English merchants from exporting that article under pain of 
death, inflict sundry other penalties, create jurisdictions, and 
in short have the effect of a new and important law. After 
they were passed the deputies of the commons granted a 
subsidy for three years, complained of grievances and receiv- 
ed answers, as if in a regular parliament. But they were 
aware that these proceedings partook of some irregularity, 
and endeavored, as was their constant method, to keep up 
the legal forms of the constitution. In the last petition of 
this council the commons pray, “ because many articles touch- 
ing the state of the king and common profit of his kingdom 
have been agreed by him, the prelates, lords, and commons 
of his land, at this council, that the said articles may be re- 
cited at the next parliament, and entered upon the roll ; for 
this cause, that ordinances and agreements made in council 
are not of record, as if they had been made in a general 
parliament” This accordingly was done at the ensuing par- 
liament, when these ordinances were expressly confirmed, 
and directed to be “ hoi den for a statute to endure always.” 1 

It must be confessed that the distinction between ordinances 
and statutes is very obscure, and perhaps no precise and 
uniform principle can be laid down about it. But it suffi- 
ciently appears that whatever provisions altered the common 
law or any former statute, and were entered upon the statute- 
roll, transmitted to the sheriffs, and promulgated to the peo- 
ple as general obligatory enactments, were holden to require 
the positive assent of both houses of parliament, duly and for- 
mally summoned. 

Before we leave this subject it will be proper to take no- 
tice of a remarkable stretch of prerogative, which, if drawn 
into precedent, would have effectually subverted this princi- 
ple of parliamentary consent in legislation. In the 15th of 
Edward III. petitions were presented of a bolder and more 
innovating cast than was acceptable to the court: — That no 
peer should be put to answer for any trespass except before 
his peers ; that commissioners should be assigned to examine 
the accounts of such as had received public moneys ; that the 
judges and ministers should be sworn to observe the Great 
Charter and other laws ; and that they should be appointed 


Pari. U. •268,281' 
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in parliament- The last of these was probably the most ob- 
noxious ; but the king, unwilling to defer a supply which was 
granted merely upon condition that these petitions should pre- 
vail, suffered them to pass into a statute with an alteration 
which did not take off much from their efficacy — namely, that 
these officers should indeed be appointed by the king with the 
advice of his council, but should surrender their charges at 
the next parliament, and be there respon-ible to any who 
should have cause of complaint against them. The chan- 
cellor, treasurer, and judges entered their protestation that 
they had not assented to the said statutes, nor could they ob- 
serve them, in case they should prove contrary to the laws 
and customs of the kingdom, which they were sworn to main- 
tain . 1 This is the first instance of a protest on the roll of 
parliament against the passing of an act. Nevertheless they 
were compelled to swear on the cross of Cimterbury to its 
observance . 2 

This excellent statute was attempted too early for complete 
success. Edward’s ministers plainly saw that it left them at 
the mercy of future parliaments, who would readily learn the 
wholesome and constitutional principle of sparing the sovereign 
while they punished his advisers. They had recourse there- 
fore to a violent measure, but which was likely in those times to 
be endured. By a proclamation addressed to all the sheriffs 
the king revokes and annuls the statute, as contrary to the 
laws and customs of England and to his own just rights and 
prerogatives, which he had sworn to preserve ; declaring that 
he had never consented to its passing, but, having previously 
protested that he would revoke it, lest the parliament should 
have been separated in wrath, had dissembled, as was his 
duty, and permitted the great seal to be affixed ; and that it 
appeared to the earls, barons, and other learned persons of 
his kingdom with whom he had consulted, that, as the said 
statute had not proceeded from his own good will, it was null, 
and could not have the name or force of law.* This revocation 
of a statute, as the price of which a subsidy had been grant- 
ed, was a gross infringement of law, and undoubtedly passed 
for such at that time ; for the right was already clear, though 

l Hot. Pari, p 131. consciousness of the violent etep he was 

* Id. 11. p. 128. taking; and hi* wish to exenae It u much 

» Rjmer, t. t. p. 282. This lnstru- as possible, 
ment betrays in Its language Edvard's 


Engush Const. ADVICE OF PARLIAMENT NECESSARY. 53 


the remedy was not always attainable. Two years after* 
wards Edward met his parliament, when that obnoxious statr 
ute was formally repealed. 1 

Notwithstanding the king’s unwillingness to permit this con- 
trol of parliament over his administration, he suffered, or 
rather solicited, their interference in matters which have 
sinee been reckoned the exclusive province of the crown. 
This was an unfair trick of his poliey. He was A(lrice of 
desirous, in order to prevent any murmuring parliament 
about subsidies, to throw the war upon parlia- or* 
ment as their own act, though none could have w,,rand 
been commenced more selfishly for his own benefit, p ®*“‘ 
or less for the advantage of the people of England. It is 
called “ the war which our lord the king has undertaken 
against his adversary of France by common assent of all the 
lords and commons of his realm in divers parliaments.” 8 
And he several times referred it to them to advise upon the 
subject of peace. But the commons showed their humility 
or discretion by treating this as an invitation which it would 
show good manners to decline, though in the eighteenth of 
the king’s reign they had joined with the lords in imploring 
the king to make an end of the war by a battle or by a 
suitable peace.® “Most dreaded lord,” they say upon one 
occasion, “ as to your war, and the equipment necessary for 
it, we are so ignorant and simple that we know not how, nor 
have the power, to devise; wherefore we pray your grace 
to excuse us in this matter, and that it please you, with ad- 
vice of the great and wise persons of your council, to ordain 
what seems best to you for the honor and profit of yourself 
and your kingdom ; and whatever shall be thus ordained by 
assent and agreement for you and your lords we readily as- 
sent to, and will hold it firmly established.” 4 At another 
time, after their petitions had been answered, “ it was shewed 


1 The commons in the 17th of Edw. 
111. petition chat the statutes made two 
Tears before be maintained in their force, 
having granted for them the subsidies 

which the; enumerate, “which was a 

great spoiling (ranyon) and grievous 
charge for them.’’ But the king an- 
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to the lords and commons by Bartholomew de Burgliersh, 
the king’s ekamberlain, how .1 treaty had been set on foot 
between the king and his adversary of France; and how he 
had good hope of a final and agreeable issue with Gods 
heln- to which lie would not come without assent of the 
lords’ and commons. Wherefore the said eliamberlain in- 
ouired on the king’s part of the said lords and commons 
whether tliev would assent and agree to the peace, in case it 
might be had by treaty between the parties, lo which the 
said commons with one voice replied, that whatever end it 
should please the king and lords to make of the treaty would 
be agreeable to them. On whieli answer the chamberlain 
said °to the commons, Then you will assent to a perpetual 
treaty of peaee if it can be had. And the said commons 
answered at once and unanimously, \es, yes. 1 he lords 
were not so diffident. Their great station as hereditary coun- 
cillors gave them weight in all deliberations of government; 
and they seem to have pretended to a negative voice in the 
question of peace. At least they answer upon the proposals 
made by David king of Scots in 1308, whieh were submitted 
to them in parliament, that, “ saving to the said David and 
his heirs the articles contained therein, they -saw no way of 
making a treaty which would not openly turn to the disheri- 
son of the king and his heirs, to wlneh they would on no 
account assent; and so departed for that day. A Jew 
years before they had made a similar answer to some o her 
propositions from Scotland.* It is not improbable that, m 
both these cases, they acted with the concurrence and at the 
instigation of the king; but the precedents might have been 
remembered in other eircumstanees. 

A third important acquisition of the house of commons 
durine this reign was the establishment of their 
right to investigate and chastise the abuses of ad- 
lnouiro into J? ni8trat ion. In the fourteenth of Edward III. a 
Si°,. committee of the lords’ house had been appointed 
to examine the accounts of persons responsible for the reeeipt 
of the last subsidy ; but it docs not appear that the eommons 
were concerned in this.* The unfortunate statute of the 
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next year contained a similar provision, which was annulled 
with the rest. Many years elapsed before the commons 
tried the force of their vindictive arm. We must pass on- 
ward an entire generation of man, and look at the parliament 
assembled in the fiftieth of Edward III. Nothing memora- 
ble as to the interference of the commons in government 
occurs before, unless it be their request, in the forty-fifth of 
the king, that no clergyman should be made chancellor, 
treasurer, or other great officer ; to which the king answered 
that he would do what best pleased his council. 1 * * * * * * 

It will be remembered by every one who has read our 
history that in the latter years of Edward’s life hi3 parliament 
fame was tarnished by the ascendency of the duke of 60 K IIL 
of Lancaster and Alice Perrers. The former, a man of more 
ambition than his capacity seems to have warranted, even 
incurred the suspicion of meditating to set aside the heir of 
the crown when the Black Prince should have sunk into the 
grave. Whether he were wronged or not by these conjectures, 
they certainly appear to have operated on those mo3t con- 
cerned to take alarm at them. A parliament met in April, 
1376, wherein the general unpopularity of the king’s admin- 
istration, or the influence of the prince of Wales, led to very 
remarkable consequences.* After granting a subsidy, the 
commons, “ considering the evils of the country, through so 
many wars and other causes, and that the officers now in the 
king’s service are insufficient without further assistance for so 
great a charge, pray that the council be strengthened by the 
addition of ten or twelve bishops, lords, and others, to be 
constantly at hand, so that no business of weight should be 
despatched without the consent of all ; nor smaller matters 
without that of four or six.” 8 The king pretended to come 
with alacrity into this measure, which was followed by a strict 
restraint on them and all other officers from taking presents 
in the course of their duty. After this, “ the said commons 
appeared in parliament, protesting that they had the same 
good will as ever to assist the king with their lives and for- 

i Rymcr, p. 30t. a fellow of a cottage too Indiscriminate 
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tunes ; but that it seemed to them, if their said liege lord had 
always possessed about him faithful counsellors and good 
officers, he would have been so rich that lie would have had 
no need of charging his commons with subsidy or tallage, 
considering the great ransoms of the French and Scotch 
kings, and of so many other prisoners ; and that it appeared 
to be for the private advantage of some near the king, and 
of others by their collusion, that the king and kingdom are so 
impoverished, and the commons so ruined. And they prom- 
ised the king that, if he would do speedy justice on such as 
should be found guilty, and take from them what law and 
reason permit, with what had been already granted in parlia- 
ment, they will engage that he should be rich enough to 
maintain his wars for a long time, without much charging his 
people in any manner.” They next proceeded to allege, three 
particular grievances ; the removal of the staple from Calais, 
where it had been fixed by parliament, through the procure- 
ment and advice of the said private counsellors about the 
king ; the participation of the same persons in lending money 
to the king at exorbitant usury; and their purchasing at 
a low rate, for their own benefit, old debts from the crown, 
the whole of which they had afterwards induced the king to 
repay to themselves. For these and for many more misde- 
meanors the commons accused and impeached the lords Lati- 
mer and Nevil, with four merchants, Lyons, Ellis, Peachey, 
and Bury . 1 Latimer had been chamberlain, and Nevil held 
another office. The former was the friend and creature of 
the duke of Lancaster. Nor was this parliament at all nice 
in touching a point where kings least endure their interfer- 
ence. An ordinance was made, that, “ whereas many women 
prosecute the suits of others in courts of justice by way of 
maintenance, and to get profit thereby, which is displeasing to 
the king, he forbids any woman henceforward, and especially 
Alice Perrers, to do so, on pain of the said Alice forfeiting 
all her goods, and suffering banishment from the kingdi m.” a 
The part which the prince of Wales, who had ever been 
distinguished for his respectful demeanor towards Edward, 
bore in this unprecedented opposition, is strong evidence of 
the jealousy with which he regarded the duke of Lancaster , 
and it was led in the house of commons by Peter de la Mare, 

> Rymer, p. 822. * Id. p. 829. 
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a servant of the earl of March, who, by his marriage with 
Philippa, heiress of Lionel duke of Clarence, stood next 
after the young prince Richard in lineal succession to the 
crown. The proceedings of this session were indeed highly 
popular. But no house of commons would have gone such 
lengths on the mere support of popular opinion, unless insti- 
gated and encouraged by higher authority. Without this 
their petitions might perhaps have obtained, for the sake of 
subsidy, an immediate consent ; but those who took the lead 
in preparing them must have remained unsheltered after a 
dissolution, to abide the vengeance of the crown, with no 
assurance that another parliament would espouse their cause 
as its own. Such, indeed, was their fate in the present in- 
stance. Soon after the dissolution of parliament, the princt 
of Wales, who, long sinking by fatal decay, had rallied hit 
expiring energies for this domestic combat, left his inheritance 
to a child ten years old, Richard of Bordeaux. Immediately 
after this event Lancaster recovered his influence ; and the 
former favorites returned to court. Peter de la Mare was 
confined at Nottingham, where he remained two years. The 
citizens indeed attempted an insurrection, and threatened tc 
burn the Savoy, Lancaster’s residence, if de la Mare was not 
released ; but the bishop of London succeeded in appeasing 
them . 1 A parliament met next year which overthrew the 
work of its predecessor, restored those who had been im- 
peached, and repealed the ordinance against Alice Ferrers/ 
So little security will popular assemblies ever afford against 
arbitrary power, when deprived of regular leaders and the 
consciousness of mutual fidelity. 

The policy adopted by the prince of Wales and earl of 
March, in employing the house of commons as an engine 
of attack against an obnoxious ministry, was perfectly novel, 
and indicates a sensible change in the character of our con 
stitution. In the reign of Edward II. parliament had little 
share in resisting the government ; much more was effected 
by the barons through risings of their feudal tenantry. Fifty 
years of authority better respected, of law better enforced, 
had rendered these more perilous, and of a more violent ap- 
pearance than formerly. A surer resource presented itself 

' Anonym. Illst. Edw. m. ad ealeem six or sewn of tbe knights who had sat 
Hemlngfnrd, p. 444. 44S. WnlsingUam In the hut parliament were returned to 
gires a different reason, p. 192. this, as appears bv the writs in Prynne’s 
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in the increased weight of the lower house in parliament. 
And this indirect aristocratical influence gave a surprising 
impulse to that assembly, and particularly tended to establish 
beyond question its control over public abuses. It is no less 
just to remark that it also tended to preserve the relation and 
harmony between each part and the other, and to prevent 
that jarring of emulation and jealousy which, though gener- 
ally found in the division of power between a noble and a 
popular estate, lias scarcely ever caused a dissension, except in 
cases of little moment, between our two houses of parliament. 

The commons had sustained with equal firmness and dis- 
Wchard ii. eretion a defensive war against arbitrary power 
Great under Edward III. : they advanced with very dif- 
Incroaae of ferent steps towards his successor. Upon the king’s 
oftho' ,Cr death, though Richard’s coronation took place with- 
common*. ou t delay, and no proper regency was constituted, 
yet a council of twelve, whom the great officers of state were 
to obey, supplied its place to every effectual intent. Among 
these the duke of Lancaster was not numbered ; and he re- 
tired from court in some disgust. In the first parliament of 
the young king a large proportion of the knights who had 
sat in that which impeached the Lancastrian party were re- 
turned . 1 * * * * Peter de la Mare, now’ released from prison, was 
elected speaker ; a dignity whieli, according to some, he had 
filled in the Good Parliament, as that of the fiftieth of Ed- 
ward III. was popularly styled; though the rolls do not 
mention either him or any other as bearing that honorable 
name before Sir Thomas Ilungerford in the parliament of 
the following year . 8 The prosecution against Alice Perrers 
was now revived ; not, as far as appears, by direct impeach- 
ment of the commons; but articles were exhibited against 
her in the house of lords on the king’s part, for breaking the 
ordinance made against her intermeddling at eourt ; upon 
which she received judgment of banishment and forfeiture.* 
At the request of the lower house, the lords, in the king’s 
name, appointed nine persons of different ranks — three 
bishops, two earls, two bannerets, and two baehelors — to 
be a permanent council about the king, so that no business 

1 WnMngham, p. 200, say* pane om- and all the lawyer* of England ; yet by 
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of importance should be transacted without their unanimous 
consent. The king was even compelled to consent that, dur- 
ing his minority, the chancellor, treasurer, judges, and other 
chief officers, should be made in parliament ; by which pro- 
vision, combined with that of the parliamentary council, the 
whole executive government was transferred to the two 
houses. A petition that none might be employed in the 
king’s service, nor belong to his couneil, who had been for- 
merly accused upon good grounds, struck at lord Latimer, 
who had retained some degree of power in the new establish- 
ment. Another, suggesting that Gascony, Ireland, Artois, 
and the Scottish Inarehcs were in danger of being lost for 
want of good officers, though it was so generally worded as to 
leave the means of remedy to the king’s pleasure, yet shows 
a growing energy and self-eonfidenee in that assembly which 
not many years before had thought the question of peace or 
war too liigli for their deliberation. Their subsidy was suffi- 
ciently liberal ; but they took care to pray the king that fit 
persons might be assigned for its receipt and disbursement, 
lest it should any way be diverted from the purposes of the 
war. Accordingly Walworth and Philpot, two eminent citi- 
zens of London, were appointed to this office, and sworn in 
parliament to its execution . 1 

But whether through the wastefulness of government, or 
rather because Edward’s legacy, the French war, like a ruin- 
ous and interminable lawsuit, exhausted all public contribu- 
tions, there was an equally craving demand for subsidy at 
the next meeting of parliament The commons now made a 
more serious stand. The speaker, Sir James Pickering, after 
the protestation against giving offence which has since become 
more matter of form than, perhaps, it was then considered, 
reminded the lords of the council of a promise made to the 
last parliament, that, if they would help the king for once 
with a large subsidy, so as to enable him to undertake an 
expedition against the enemy, he trusted not to call on them 
again, but to support the war from his own revenues ; in 
faith of which promise there had been granted the largest 
sum that any king of England had ever been suffered to levy 
within so short a time, to the utmost loss and inconvenience 
of the commons, part of which ought still to remain in the 
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treasury, and render it unnecessary to burden anew the ex- 
hausted people. To this Scrope, lord steward of the house- 
hold, protesting that he knew not of any such promise, made 
answer by order of the king, that, “saving the honor and 
reverence of our lord the king, and the lords there present, 
the commons did not speak truth in asserting that part of the 
last subsidy should be still in the treasury ; it being notorious 
that every penny had gone into the hands of Walworth and 
Philpot, appointed and sworn treasurers in the last parlia- 
ment, to receive and expend it upon the purposes of the war, 
for which they had in effect disbursed the whole.” Not 
satisfied with this general justification, the commons pressed 
for an account of the expenditure. Scrope was again com- 
missioned to answer, that, “ though it had never been seen 
that of a subsidy or other grant made to the king in parlia- 
ment or out of parliament by the commons any aceount had 
afterwards been rendered to the commons, or to any other 
except the king and his officers, yet the king, to gratify them, 
of his own accord, without doing it by way of right, would 
have Walworth, along with certain persons of the council, 
exhibit to them in writing a clear account of the receipt and 
expenditure, upon condition that this should never be used as 
a precedent, nor inferred to be done otherwise than by the 
king’s spontaneous command.” The commons were again 
urged to provide for the public defence, being their own con- 
cern as much as that of the king. But they merely shifted 
their ground and had recourse to other pretences. They re- 
quested that five or six peers might come to them, in order to 
discuss this question of subsidy. The lords entirely rejected 
this proposal, and affirmed that such a proceeding had never 
been known except in the three last parliaments ; but allowed 
that it had been the course to elect a committee of eight or 
ten from each house, to confer easily and without noise to- 
gether. The commons acceded to this, and a committee of 
conference was appointed, though no result of their discussion 
appears upon the roll. 

Upon examining the accounts submitted to them, these 
sturdy commoners raised a new objection. It appeared that 
large sums had been expended upon garrisons in France and 
Ireland and other places beyond the kingdom, of which they 
protested themselves not liable to bear the charge. It 
was answered that Gascony and the king’s other dominions 
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beyond sea were the outworks of England, nor could the 
people ever be secure from war at their thresholds, unless 
these were maintained. They lastly insisted that the king 
ought to be rich through the wealth that had devolved on 
him from his grandfather. But this was affirmed, in reply, 
to be merely sufficient for the payment of Edward’s creditors. 
Thus driven from all their arguments, the commons finally 
consented to a moderate additional imposition upon the export 
of wool and leather, which were already subject to consider 
able duties, apologizing on account of their poverty for the 
slenderness of their grant. 1 

The necessities of government, however, let their cause be 
what it might, were by no means feigned; and a new par- 
liament was assembled about seven months after the last, 
wherein the king, without waiting for a petition, informed the 
commons that the treasurers were ready to exhibit their ac- 
counts before them. This was a signal victory after the 
reluctant and ungracious concession made to the last parlia- 
ment. Nine persons of different ranks were appointed at 
the request of the commons to investigate the state of the 
revenue and the disposition Which had been made of the late 
king’s personal estate. They ended by granting a poll-tax, 
which they pretended to think adequate to the supply re- 
quired.* But in those times no one possessed any statistical 
knowledge, and every calculation which required it was sub- 
ject to enormous error, of which we have already seen an 
eminent example.* In the next parliament (3 Ric. IL) it 
was set forth that only 22,000/. had been collected by the 
poll-tax, while the pay of the king’s troops hired for the ex- 
pedition to Britany, the pretext of the grant, had amounted 
for but half a year to 50,000/. The king, in short, was more 
straitened than ever. His distresses gave no small advantage 
to the commons. Their speaker was instructed to declare 
that, as it appeared to them, if the affairs of their liege lord 
had been properly conducted at home and abroad, he could 
not have wanted aid of his commons, who now are poorer 
than before. They pray that, as the king was so much ad- 
vanced in age and discretion, his perpetual council (appointed 
in his first parliament) might be discharged of their labors, 
and that, instead of them, the five chief officers of state, to wit, 

l Rot. Pari. p. 86-88. * Id. p. 67. 

• See p. 48 of this volume. 
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tbe chancellor, treasurer, keeper of tlic privy seal, chamber- 
lain, and steward of the household, might be named in par- 
liament, and declared to the commons, as the king’s sole 
counsellors, not removable before the next parliament. They 
required also a general commission to be made out, similar to 
that in the last session, giving powers to a certain number of 
peers and other distinguished persons to inquire into the state 
of the household, as well as into all receipts and expenses 
since the king’s accession. Tlie former petition seems to have 
been passed over ; 1 * * * * * but a commission as requested was made 
out to three prelates, three earls, three bannerets, three 
knights, and three citizens. 9 After guarding thus, as they 
conceived, against malversation, but in effect rather protect- 
ing their posterity than themselves, the commons prolonged 
the last imposition on wool and leather for another year. 

It would be but repetition to make extracts from the rolls 
of the two next years ; we have still the same tale — demand 
of subsidy on one side, remonstrance and endeavors at refor- 
mation on the other. After the tremendous iusurrcetion of the 
villeins in 1382 a parliament was convened to advise about 
repealing the charters of general manumission, extorted from 
the king by the pressure of circumstances. In this measure 
all concurred ; but the commons were not afraid to say that 
the late risings had been provoked by the burdens whieh a 
prodigal court had called for in the preceding session. Their 
language is unusually bold. “ It seemed to them, after full 
deliberation,” they said, “that, unless the administration of 
the kingdom were speedily reformed, the kingdom itself would 
be utterly lost and ruined forever, and therein their lord the 
king, with all the peers and commons, which God forbid. 
For true it is that there are such defeets in the said adminis- 
tration, as well about the king’s person and his household as 
in his eourts of justiee ; and by grievous oppressions in the 
country through maintainers of suits, who are, as it were, 
kings in the country, that right and law are come to nothing, 
and the poor commons are from time to time so pillaged and 
ruined, partly by the king’s purveyors of the household, and 

1 Nevertheless, tbe commons repeated * p. 78. In Rymer, t. Tilt. p. 260, the 

itin their schedule of petitions; and re- archbishop of York’s name appears among 

ceived an evasive answer, referring to an these commissioners, which makes their 

ordioance made in the first parlfamentof number sixteen. But it is plain by the 

the king, the application of which is in- instrument that only fifteen were meant 

definite. Rot. Pari. p. 82. to be appointed 
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others who pay nothing for what they take, partly by the 
subsidies and tallages raised upon them, and besides by the 
oppressive behavior of the servants of the king and other 
lords, and especially of the aforesaid maintainers of suits, 
that they are redueed to greater poverty and discomfort than 
ever they were before. And moreover, though great sums 
have been continually granted by and levied upon them, for 
the defence of the kingdom, yet they are not the better de- 
fended against their enemies, but every year are plundered 
and wasted by sea and land, without any relief. Which ca- 
lamities the said poor commons, who lately used to live in 
honor and prosperity, can no longer endure. And to speak 
the real truth, these injuries lately done to the poorer com- 
mons, more than they ever suffered before, caused them to 
rise and to commit the mischief done in their late riot ; and 
there is still cause to fear greater evils, if sufficient remedy 
be not timely provided against the outrages and oppressions 
aforesaid. Wherefore may it please our lord the king, and 
the noble peers of the realm now assembled in this parlia- 
ment, to provide sueh remedy and amendment as to the said 
administration that the state and dignity of the king in the 
first place, and of the lords, may be preserved, as the com- 
mons have always desired, and the commons may be put in 
peace ; removing, as soon as they can be detected, evil minis- 
ters and counsellors, and putting in their stead the best and 
most sufficient, and taking away all the bad practices which 
have led to the last rising, or else none can imagine that this 
kingdom can longer subsist without greater misfortunes than 
it ever endured. And for God’s sake let it not be forgotten 
that there be put about the king, and of his council, the best 
lords and knights that can be found in the kingdom. 

“ And be it known (the entry proceeds) that, after the 
king our lord with the peers of the realm and his eouneil 
had taken adviee upon these requests made to him for his 
good and his kingdom’s as it really appeared to him, willed 
and granted that certain bishop, lords, and others should be 
appointed to survey and examine in privy council both the 
government of the king’s person and of his household, and 
to suggest proper remedies wherever necessary, and report 
them to the king. And it was said by the peers in parlia- 
ment, that, as it seemed to them, if reform of government 
were to take place throughout the kingdom, it should begin 
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by the chief member, which is the king himself, and so from 
person to person, as well ehurchmcn us others, and place 
to plaee, from higher to lower, without sparing any degree.” 1 
A considerable number of commissioners were accordingly 
appointed, whether by the king alone, or in parliament, does 
not appear; the latter, however, is more probable. They 
seem to have made some progress in the work of reforma- 
tion, for we find that the officers of the household were 
sworn to observe their regulations. But in all likelihood 
these were soon negleeted. 

It is not wonderful that, with such feelings of resentment 
towards the crown, the commons were backward in granting 
subsidies. Perhaps the king would not huve obtained one at 
all if he had not withheld his charter of pardon for all of- 
fences committed during the insurrection. This was absolutely 
necessary to restore quiet among the people ; an4 though 
the members of the commons had certainly not been insur- 
gents, yet inevitable irregularities had occurred in quelling 
the tumults, which would have put them too much in the 
power of those unworthy men who filled the benches. of 
justice under Riehnrd. The king declared that it was unu- 
sual to grant a pardon without a subsidy ; the commons still 
answered that they would consider about that matter ; and 
the king instantly rejoined that he would consider about his 
pardon (s’aviseroit de sa dite grace) till they had done what 
they ought. They renewed at length the usual tax on wool 
and leather.* 

This extraordinary assumption of power by the commons 
w’as not merely owing to the king’s poverty. It was encour- 
aged by the natural feebleness of a disunited government. 
The high rank and ambitious spirit of Lancaster gave him 
no little influence, though contending with many enemies at 
court as well as the ill-will of the people. Thomas of Wood- 
stoek, the king’s youngest uncle, more able and turbulent 
than Lancaster, became, as he grew older, an eager competi- 
tor for power, which he sought through the channel of popu- 
larity. The earls of March, Arundel, and Warwiek bore a 
considerable part, and were the favorites of parliament. 
Even Lancaster, after a few years, seems to have fallen into 
popular courses, and recovered some share of public esteem. 


I 


Rot. Pari. 5R. n. p. 100. 


Id. p. 1M. 
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He was at the head of the reforming commission in the fifth 
of Richard II., though he had been studiously excluded from 
those preceding. We cannot hope to disentangle the in- 
trigues of this remote age, as to which our records are of no 
service, and the chroniclers are very slightly informed. So 
far as we may conjecture, Lancaster, finding his station inse- 
cure at court, began to solicit the favor of the commons, 
whose hatred of the administration abated their former hos- 
tility towards him . 1 * * * * * * 

The character of Richard II. was now developing itself 
and the hopes excited by his remarkable presence character 
of mind in confronting the rioters on Blackheath of 1Uchnrd - 
were rapidly destroyed. Not that he was wanting in capac- 
ity, as has been sometimes imagined. For if we measure 
intellectual power by the greatest exertion it ever displays, 
rather than by its average results, Richard II. was a man of 
considerable talents. He possessed, along with much dis- 
simulation, a decisive promptitude in seizing the critical 
moment for action. Of this quality, besides his celebrated 
behavior towards the insurgents, he gave striking evidence 
in several circumstances which we shall have shortly to no- 
tice. But his ordinary conduct belied the abilities which on 
these rare occasions shone forth, and rendered them ineffectual 
for his security. Extreme pride and violence, with an inor- 
dinate partiality for the most worthless favorites, were his 
predominant characteristics. In the latter quality, and in 
the events of his reign, he forms a pretty exact parallel to 
Edward II. Scrape, lord chancellor, who had been ap- 
pointed in parliament, and was understood to be irremovable 
without its concurrence, lost the great seal for refusing to set 
it to some prodigal grants. Upon a slight quarrel with arch- 
bishop Courtney the king ordered his temporalities to be 
seized, the execution of which, Michael de la Pole, his new 
chancellor, and a favorite of his own, could hardly prevent. 
This was accompanied with indecent and outrageous expres- 
sions of anger, unworthy of his station and of those whom 
he insulted . 8 

1 The common* granted a subsidy, 7 R. said to have compelled men to swear that 

H., to support Lancaster’s war In Castile, the; would obey king Richard and the 

R. P. p. 284. Whether the populace commons, and that they would accept 

changed their opinion of him I know no kiug named John. Walsingham, p 

not. He was still disliked by them two 248. 

years before. The insurgents of 1382 are * Wulslng. p. 290, 816, 817. 
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Thougli no king could be less respectable than Richard, 
yet the constitution invested a sovereign with such 
manpower ample prerogative, that it was far less easy to 
on resist his personal exercise of power than the un- 

m ° y ' settled councils of a minority. In the parliament 
6 R. II., sess. 2, the eoinmons pray certain lords, whom they 
name, to be assigned as their advisers. This had been per- 
mitted in the two last sessions without exception. 1 llut the 
king, in granting their request, reserved his right of naming 
any others* Though the commons did not relax in their 
importunities for the redress of general grievances, they did 
not venture to intermeddle as before with the conduct of ad- 
ministration. They did not even objeet to the grant of the 
marquisate of Dublin, with almost a princely dominion over 
Ireland; wliich enormous donation was confirmed by net of 
parliament to Vere, a favorite of the king.* A petition that 
the officers of state should annually visit and inquire into his 
household was answered that the king would do what he 
pleased. 4 Yet this was little in comparison of their former 
proceedings. 

There is nothing, however, more deceitful to a monarch, 
Proceeding* unsupported by an armed force, and destitute of 
mentinthe wai 7 advisers, than this submission of his people, 
tenth of A single effort was enough to overturn his govem- 

Richard. ment. Parliament met in the tenth year of his 

reign, steadily determined to reform the administration, and 
especially to punish its chief leader, Michael de la Pole, earl 
of Suffolk and lord chancellor. According to the remarkable 
narration of a contemporary historian, 6 too circumstantial to 
be rejected, but rendered somewhat doubtful by the silence 
of all other writers and of the parliamentary roll, the king 
was loitering at his palace at Elthain when he received a mes- 
sage from the two houses, requesting the dismissal of Suffolk, 
since they had matter to allege against him that they could not 
move while he kept the office of chancellor. Richard, with his 
usual intemperance, answered that he would not for their re- 


uyghton, in Iw)i 


. Script. 
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quest remove the meanest scullion from his kitehen. They 
returned a positive refusal to proeeed on any public business 
until the king should appear personally in parliament and 
displace the elianeellor. The king required forty knights to 
be deputed from the rest to inform him clearly of their wish- 
es. But the commons declined a proposal in which they 
feared, or affected to fear, some treachery. At length the 
duke of Gloucester and Arundel bishop of Ely were com- 
missioned to speak the sense of parliament; and they de- 
livered it, if we may still believe what we read, in very extra- 
ordinary language, asserting that there was an ancient statute, 
according towhieh, if the king absented himself from parlia- 
ment without just cause during forty days, which he had now 
exceeded, every man might return without permission to his 
own country ; and, moreover, there was another statute, and 
(as they might more truly say) a precedent of no remote 
date, that if a king, by bad counsel, or his own folly and ob- 
stinacy, alienated himself from his people, and would not gov- 
ern according to the laws of the land and the adviee of the 
peers, but madly and wantonly followed his own single will, it 
should be lawful for them, with the common assent of the 
people, to expel him from his throne, and elevate to it some 
near kinsman of the royal blood. By this discourse the king 
was indueed to meet his parliament, where Suffolk was re- 
moved from his office, and the impeachment against him 
commenced . 1 

The charges against this minister, without being wholly 
frivolous, were not so weighty as the elamor of the Impclvch . 
commons might have led us to expect. Besides ment at 
forfeiting all his grants from the crown, he was Suffoik- 
committed to prison, there to remain till he should have paid 
such fine as the king might impose ; a sentence that would 

I Upon full consideration, I am much to hare required ; and aiso that Suffolk, 
inclined to give credit to this passage of who opened the session as chancellor. Is 
Knyghtoo, us to the mnio facts; and staled “darrein chancellor” in the arti- 
perJi'aps even the speech of Gloucester cles of impeachment against him ; so 
and the bishop of Kiy is more likely to that he must hare beeo removed io the 
have beeo made public by them than in- interval, which tallies with Knyghtou’s 
vented by so jejune an historian. IVai- story. Besides, it is plain, from the fa- 
sing'iam Indeed says nothing of the mous questions subsequeotly put by the 
matter; but he is so unequally Informed king to his judges at Nottingham, that 
and so f.equently defective, that wc can both the right of retiring without a 
draw no strong inference from hlssilence. regular dissolution, and the precedent of 
What most weighs with mo Is that par- Edward 11., had been discussed in parlia- 
liament met on Oct. 1, 1337, and was ment. which does not appear anywhere 
not dissolvod tiil Nov. 23 ; a louger else than in Knyghton. 
period than the business duoo in it seems 
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have been outrageously severe in many cases, though little 
more than nugatory in the present . 1 

This was the secoud precedent of that grand constitutional 
Oommtwion resource, parliamentary impeachment : and more re* 
of reform. markable from the eminence of the person attacked 
than that of lord Latimer in the fiftieth year of Edward III.* 
The commons were content to waive the pro>eeution of any 
other ministers; but they rather chose a scheme of reforming 
the administration, whieh should avert botli the necessity of 
punishment and" the malversations that provoked it. They pe- 
titioned the king to ordain in parliament certain chief ollicera 
of his household and other lords of his council, witli power 
to reform those abuses, .by which his crown was so much 
blemished that the laws were not kept and his revenues were 
dilapidated, confirming by a statute a commission for a year, 
and forbidding, under heavy penalties, any one from oppos- 
ing, in private or openly, what they should advise.* With 
this the king complied, and a commission founded upon the 
prayer of parliament was established by statute. It compre- 
hended fourteen persons of the highest emiuenee for rank 
and general estimation; priuces of the blood and aneient 
servants of the crown, by whom its prerogatives were not 
likely to be unnecessarily impaired. In fact the principle of 
this commission, without looking baek at the precedents in the 
reign of John, Henry III., and Edward II., whieh yet were 
not without their weight as constitutional analogies, was mere- 
ly that w'hieh the commous had repeatedly maintained during 
the minority of the present king, and which had produced 
the former commissions of reform in the third and fifth years 
of his reign. These were upon the whole nearly the same 
in their operation. It must be owned there was a more ex- 
tensive sway virtually given to the lords now ap]>ointed, by 
the penalties imposed on any who should eudeavor to obstruct 
what they might advise ; the design as well as tendeney of 
which was no doubt to throw the whole administration into 
their hands during the period of this commission. 

Those who have written our history w’ith more or less of 
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a Tory bias exclaim against this parliamentary commission 
as an unwarrantable violation of the king’s sovereignty, and 
even impartial men are struck at first sight by a measure 
that seems to overset the natural balance of our constitution. 
But it would be unfair to blame either those concerned in this 
commission, some of whose names at least have been handed 
down with unquestioned respect, or those high-spirited repre- 
sentatives of the people whose patriot firmness has been hith- 
erto commanding all our sympathy and gratitude, unless we 
could distinctly pronounce by what gentler means they could 
restrain the excesses of government. Thirteen parliaments 
had already met since the accession of Richard ; in all the 
same remonstrances had been repeated, and the same prom- 
ises renewed. Subsidies, more frequent than in any former 
reign, had been granted for the supposed exigencies of the 
war; but this was no longer illuminated by those dazzling 
victories which give to fortune the mien of wisdom; the 
coasts of England were perpetually ravaged, and her trade 
destroyed ; while the administration incurred the suspicion of 
diverting to private uses that treasure which they so feebly 
and unsuccessfully applied to the public service. No voice 
of his people, until it spoke in thunder, would stop an intoxi- 
cated boy in the wasteful career of dissipation. He loved 
festivals and pageants, the prevailing folly of his time, with 
unusual frivolity ; and his ordinary living is represented as 
beyond comparison more showy and sumptuous than even 
that of his magnificent and chivalrous predecessor. Acts of 
parliament were no adequate barriers to his misgovernment 
“Of what avail are statutes,” says Walsingham, “ since the 
king with his privy council is wont to abolish what parlia- 
ment has just enacted ? ” 1 The constant prayer of the com- 
mons in every session, that former statutes might be kept in 
force, is no slight presumption that they were not secure of 
being regarded. It may be true that Edward III.’s govern- 
ment had been full as arbitrary, though not so unwise, as his 
grandson’s ; but this is the strongest argument that nothing 
less than an extraordinary remedy could preserve the still 
unstable liberties of England. 

The best plea that could be made for Richard was his inex- 
perience, and the misguided suggestions of favorites. This, 
however, made it more necessary to remove those false ad- 
l Hot. Pari. p. 281. 
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viscrs, and to supply that inexperience. Unquestionably tlie 
choice of ministers is re|>osed in the sovereign ; a trust, like 
every other attribute of legitimate |>o\ver, for the public good; 
not, what no legitimate |>ower cam ever be, the instrument 
of selfishness or caprice. There is something more sacred 
than the prerogative, or even than the constitution ; the pub- 
lic weal, for which all powers are granted, and to which 
they must all l>e referred. For this public weal it is con- 
fessed to be sometimes necessary to shake the possessor of the 
throne out of his seat; could it never be permitted to sus|>end, 
though but indirectly and for a time, the positive exercise of 
misapplied prerogatives? He hns learned in a very differ- 
ent school from myself, who denies to parliament at the pres- 
ent day a preventive as well as vindictive control over the 
administration of affairs ; a right of resisting, by those memis 
which lie within its sphere, the appointment of unfit minis- 
ters. These means are now indirect ; they need not to be 
the less effectual, and they are certainly more salutary on 
that account. Bat we must not make our notions of the con- 
stitution in its perfect symmetry of manhood the measure of 
its infantine proportions, nor expect from a parliament just 
struggling into life, and “ pawing to get free its hinder parts,” 
the regularity of definite and habitual power. 

It is assumed rather too lightly by some of those historians 
to whom I have alluded tiiat these commissioners, though but 
appointed for a twelvemonth, designed to retain longer, or 
would not in fact have surrendered, their authority. There 
is certainly a danger in these delegations of preeminent trust ; 
but I think it more formidable in a republican form than un- 
der such a government as our own. The spirit of the peo- 
ple, the letter of the law, were both so decidedly monarchi- 
cal, that no glaring attempt of the commissioners to keep the 
helm continually in their hands, though it had been in the 
king’s name, would have had a fair probability of success. 
And an oligarchy of fourteen persons, different in rank and 
profession, even if we should impute criminal designs to 
all of them, was ill calculated for permanent union. Indeed 
the facility with which Richard reassumed his full powers 
two years afterwards, when misconduct had rendered liis cir- 
cumstances far more unfavorable, gives the corroboration of 
experience to this reasoning. By yielding to the will of his 
parliament and to a temporary suspension of prerogative, this 
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unfortunate prince might probably have reigned long and 
peacefully ; the contrary course of acting led eventually to 
his deposition and miserable death. 

Before the dissolution of parliament Richard made a verbal 
protestation that nothing done therein should be in prejudice 
of his rights ; a reservation not unusual when any remarka- 
ble concession was made, but which could not de- 
eently be interpreted, whatever he might mean, as theTudge* to 
a dissent from the statute just passed. Some 
months had intervened when the king, who had 
already released Suffolk from prison and restored him to his 
favor, procured from the judges, whom he had summoned to 
Nottingham, a most convenient set of answers to questions 
concerning the late proceedings in parliament. Tresilian and 
Belknap, chief justices of the King’s Bench and Common 
Pleas, with several other judges, gave it under their seals that 
the late statute and commission were derogatory to the prerog- 
ative ; that all who procured it to be passed, or persuaded or 
compelled the king to consent to it, were guilty of treason; 
that the king’s business must be proceeded upon before any 
other in parliament ; that lie may put an end to the session 
at his pleasure ; that his ministers cannot be impeaehed with- 
out his consent ; that any members of parliament contravening 
the three last articles incur the penalties of treason, and espe- 
cially he who moved for the sentence of deposition against 
Edward II. to be rend; and that the judgment against the 
earl of Suffolk might be revoked as altogether erroneous. 

These answers, perhaps extorted by menaces, as all the 
judges, except Tresilian, protested before the next Subsequent 
parliament, were for the most part servile and un- revolutio “- 
constitutional. The indignation wliieh they excited, and 
the measures successfully taken to withstand the king’s designs, 
belong to general history ; but I shall pass slightly over that 
season of turbulence, which afforded no legitimate precedent 
to our constitutional annals. Of the five lords appellants, as 
they were called, Gloucester, Derby, Nottingham, Warwick, 
and Arundel, the three lornier, at least, have little claim to our 
esteem ; but in every age it is the sophism of malignant and 
peevish men to traduce the cause of freedom itself, on ac- 
count of the interested motives by which its ostensible advo- 
cates have frequently been actuated. The parliament, who 
had the country thoroughly with them, acted no doubt hon- 
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estly, but with an inattention to the rules of law, culpable in- 
deed, yet from whieh the most civilized of their successors, 
in the heat of passion and triumph, have scarcely been ex- 
empt. Whether all with whom they dealt severely, some 
of them apparently of good previous reputation, merited such 
punishment, is more than, upon uncertain evidence, a modern 
writer can profess to deeide . 1 

Notwithstanding the death or exile of all Richard’s favor- 
ites, and the oath taken not only by parliament, but by every 
class of the people, to stand by the lords appellants, we find 
him, after about a year, suddenly annihilating their preten- 
sions, and snatching the reins again without obstruction. 
The seeret cause of this event is among the many obscurities 
that attend the history of his reign. It was conducted with 
a spirit and activity whieh broke out two or three times in 
the eourse of his imprudent life ; but we may conjecture 
that he had the advantage of disunion among his enemies. 
For some years after this the king’s administration was pru- 
dent. The great seal, which he took away from arehbishop 
Arundel, he gave to Wykeham bishop of Winchester, another 
member of the reforming commission, but a man of great mod- 
eration and political experience. Some time after he restored 
the seal to Arundel, and reinstated the duke of Gloucester in 
the couneil. The duke of Lancaster, who had been absent 
during the transactions of the tenth and eleventh years of 
the king, in prosecution of his Castilian war, formed a link 
between the parties, and seems to have maintained some 
share of public favor. 

There was now a more apparent harmony between the 
court and the parliament. It seems to have been 
harmony tacitly agreed that they should not interfere with 
between the the king’s household expenses ; and they gratified 
parliament, him in a point where his honor had been most 
wounded, declaring his prerogative to be as high 
and unimpaired as that of his predecessors, and repealing the 
pretended statute by virtue of which Edward II. was said to 
have been deposed. They were provident enough, however, 
to grant conditional subsidies, to be levied only in case of a 

' The jndgment against Simon ‘de IV.; a fair presumption of its injustice. 
Burley, one of those who were executed Hot. Pari. vol. HI. p. 464. 
on this occasion, upon impeachment of 2 Rot. Pari. 14 R. II. p. 279 ; 16 R. IX 

the commons, was reversed under Honry p. 286. 
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royal expedition against the enemy; and several were ac- 
cordingly remitted by proclamation, this condition not being 
fulfilled. Richard never ventured to recall his favorites, 
though he testified his unabated affection for Vere by a pom- 
pous funeral. Few complaints, unequivocally affecting the 
ministry, were presented by the commons. In one parlia- 
ment the chancellor, treasurer, and counsel resigned their 
offices, submitting themselves to its judgment in case any 
matter of accusation should he alleged .against them. The 
commons, after a day’s deliberation, probably to make their 
approbation appear more solemn, declared in full parliament 
that nothing amiss had been found in the conduct of these 
ministers, and that they held them to have faithfully dis- 
charged their duties. The king reinstated them accordingly, 
with a protestation that this should not be made a precedent, 
and that it was his right to change his servants at pleasure. 1 

But this summer season was not to last forever. Richard 
had but dissembled with those concerned in the Djiianlon 
transactions of 1338, none of whom he could ever »mongsom» 
forgive. These lords in lapse of time were di- u ^ ng 
vided among each other. The earls of Derby and peor8 ' 
Nottingham were brought into the king’s interest. The earl 
of Arundel came to an open breach with the duke of Lan- 
caster, whose pardon he was compelled to ask for an un- 
founded accusation in parliament.* Gloucester’s ungoverned 
ambition, elated by popularity, could not brook the ascendency 
of his brother Lancaster, who was much less odious to the 
king. He had constantly urged and defended the concession 
of Guienne to this prince to be held for life, reserving only 
his liege homage to Richard as king of France ; 9 a grant as 
unpopular among the natives of that country as it was derog- 
atory to the crown ; but Lancaster was not much indebted to 
his brother for assistance which was only given in order to 
diminish his influence in England. The truce with France, 
and the king’s French marriage, which Lancaster supported, 
were passionately opposed by Gloucester. And the latter 
had given keener provocation by speaking contemptuously 
of that misalliance with Katherine Swineford which contam- 
inated the blood of Plantagenet. To the parliament sum- 
moned in the 20th of Richard, one object of which was to 


it a. n. p. 813. 
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legitimate the duke of Lancaster’s antenuptial children by 
this lady, neither Gloucester nor Arundel would repair. 
There passed in this assembly something remnrkable, as it 
exhibits not only the arbitrary temper of the king, a point by 
no means doubtful, but the inellieicncy of the commons to 
resist it without support from political confederacies of the 
nobility. The circumstanced are thus related in the record. 

During the session the king sent for the lords into parlia- 
iiichard'fl m ent one afternoon, and told them how he had 
prosecution heard of certain articles of complaint made by the 
of Haxey. commons in conference with them a few days be- 
fore, some of whieh api>eared to the king ngainst his royalty, 
estate, and liberty, and commanded the chancellor to intbrm 
him fully as to this. The chancellor accordingly related the 
whole matter, which consisted of four alleged grievances ; 
namely, that sheriffs and escheators, notwithstanding a stat- 
ute, are continued in their offices beyond a year ; 1 that the 
Scottish marches were not well kept; that the statute ngainst 
wearing great men’s liveries was disregarded ; and, la-tly, 
that the excessive charges of the king’s household ought to 
be diminished, arising from the multitude of bishops and of 
ladies who are there maintained at his cost. 

Upon this information the king declared to the lords that 
through God’s gift he is by lineal right of inheritance king of 
England, and will have the royalty and freedom of his crown, 
from which some of these articles derogate. The first peti- 
tion, tlint sheriffs should never remain in office beyond a year, 
he rejected ; but, passing lightly over the rest, took most of- 
fence that the commons, who are his lieges, should take on 
themselves to make any ordinance respecting his royal per- 
son or household, or those whom he might please to have 
about him. lie enjoined therefore the lords to declare plainly 
to the commons his pleasure in this matter ; and especially 
directed the duke of Lancaster to make the speaker give up 
the name of the person who presented a bill for this last ar- 
ticle in the lower house. 

l Hume has represented this as if the Is unfortunate that Hume relied so much, 
commons had petitioned for the continu- The passage from Walsingham in *he 
ance of sheriffs beyond a year, and same note is also wholly perverted ; as 
grounds upon this mistake part of his the reader will discover without further 
defence of Richard II. (Note to vol. ii. observation. An historian must be 
p 270, 4 to. edit.) For this ho refers to strangely warped who quotes a passage 
Cotton’s Abridgment ; whether rightly or explicitly complaining of illegal acts in 
not I cannot say, being little acquainted order to'infer that those vory acts were 
with that Inaccurate book, upon which it legal. 
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The commons were in no state to resist this unexpected 
promptitude of action in the king. They surrendered the 
obnoxious bill, with its proposer, one Thomas Haxey, and 
with great humility made excuse that they never designed to 
give offence to his majesty, nor to interfere with his house- 
hold or attendants, knowing well that such things do not be- 
long to them, but to the king alone ; but merely to draw his 
attention, that he might act therein as should please him best. 
The king forgave these pitiful suppliants; but Haxey was 
adjudged in parliament to suffer death as a traitor. As, how- 
ever, he was a clerk, 1 the archbishop of Canterbury, at the 
head of the prelates, obtained of the king that his life might 
be spared, and that they might have the custody of his per- 
son ; protesting that this was not claimed by way of right, but 
merely of the king’s grace. 4 

This was an open defiance of parliament, and a declara- 
tion of arbitrary power. For it would be impossible to con- 
tend that, after the repeated instances of control over public 
expenditure by the commons since the 50th of Edward III., 
this principle was novel and unauthorized by the constitution, 
or that the right of free speech demanded by them in every 
parliament was not a real and indisputable privilege. The 
king, however, was completely successful, and, having proved 
the feebleness of the commons, fell next upon those Arhltrar7 
he more dreaded. By a skilful piece of treachery measures of 
he seized the duke of Gloucester, and spread con- the klng> 
sternation among all his party. A parliament was sum- 
moned, in which the only struggle was to outdo the king’s 
wishes, and thus to efface their former transgressions.* 
Gloucester, who had been murdered at Calais, was attainted 

i The church rrould perhaps hare In- parlement. p. 480. There can be no 
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after liis death ; Arundel was beheaded, his brother the arch- 
bishop of Canterbury deposed and banished, Wurwiek and 
Coblinm sent beyond sea. The commission of the tenth, the 
proceedings in parliament of the eleventh year of the king, 
were annulled. The answers of the judges to the questions 
put at Nottingham, which had been punished with death and 
exile, were pronounced by parliament to be just mid legal. 
It was declared high-treason to procure the repeal of any 
judgment against persons therein impeached. Their issue 
male were disabled from ever sitting in parliament or hold- 
ing plaec in eouneil. These violent ordinances, as if the 
precedent they were then overturning had not shielded itself 
with the same sanction, were sworn to by parliament upon 
the cross of Canterbury, and confirmed by a national oath, 
with the penalty of excommunication denounced ngainst its 
infringers. Of those recorded to have bound themselves by 
this adjuration to Richard, far the greater part had touehed 
the same relies for Gloucester and Arundel ten years before, 
and two years afterwards swore allegianee to Henry of Lan- 
caster . 1 

In the fervor of prosecution this parliament could hardly 
go beyond that whose acts they were annulling ; and eaeh is 
alike unworthy to be remembered in the way of precedent. 
But the leaders of the former, though vindictive and turbu- 
lent, had a concern for the publie interest ; and, after pun- 
ishing their enemies, left the government upon its right 
foundation. In this all regard for liberty was extinct ; and 
the eominons set the dangerous precedent of granting the 
king a subsidy upon wool during his life. Their remarkable 
act of severity was accompanied by another, less unexampled, 
but, as it proved, of more ruinous tendency. The petitions 
of the commons not having been answered during the ses- 
sion, whieh they were always anxious to conclude, a commis- 
sion was granted for twelve peers and six commoners to sit 
after the dissolution, and “ examine, answer, and fully deter- 
mine, as well all the said petitions, and the matters therein 
comprised, as all other matters and things moved in the king’s 
presence, and all things incident thereto not yet determined, 
as shall seem best to them .” 2 The “other matters” men- 
tioned above were, I suppose, private petitions to the king’s 


Rot. Pari. 21 E. II. p. 847. 


< 21 B. U. p. 869. 
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council in parliament, which had been frequently despatched 
after a dissolution. For in the statute which establishes this 
commission, 21 R. II. c. 16, no powers are committed but 
those of examining petitions : whieh, if it does not confirm the 
charge afterwards alleged against Richard, of fal-ifying the 
parliament roll, must at least be considered as limiting and 
explaining the terms of the latter. Such a trust had been 
committed to some lords of the council eight years before, in 
very peaceful times ; and it was even requested that the same 
might be done in future parliaments. 1 But it is obvious 
what a latitude this gave to a prevailing faetion. These 
eighteen commissioners, or some of them (for there were who 
disliked the turn of affairs), usurped the full rights of the 
legislature, which undoubtedly were only delegated in re- 
spect of business already commenced.® They imposed a per- 
petual oath on prelates and lords for all time to come, to be 
taken before obtaining livery of their lands, that they would 
maintain the statutes and ordinances made by tliis parliament, 
or “ afterwards by the lords and knights having power com- 
mitted to them by the same.” They declared it high treason 
to disobey their ordinances. They annulled the patents of 
the dukes of Hereford and Norfolk, and adjudged Henry 
Bowet, the former’s ehaplain, who had advised him to petition 
for his inheritance, to the penalties of treason.* And thus, 
having obtained a revenue for life, and the power of parliament 
being notoriously usurped by a knot of his creatures, the king 
was little likely to meet his people again, and became as truly 
absolute as his ambition could require. 

It had been necessary for this purpose to subjugate the 
ancient nobility. For the English constitution gave them 

I 13 R. II. p. 256. pernictosum exemplnm. Bt ut super 

1 This proceeding was made one of the fart is eorum hujusmodi aliquem colorem 
article* of charge against Richard in the et auctoritatem rlderentnr habere, rex 

following terms: Item, in parliamento fecit rotulos parliament! pro roto cut 

ultimo celehrato apud Saioptam, idem mutari ct dclori, contra ellcctuin con- 
rex proponens op prime re popnlum suum eenstonis predicts*. Rot. Pari. 1 II. IV. 
proenravit subtillteret fecit concedi.qnod rol. iii. p. 418. Whether the last nccusa- 
poteetas parliament! dcconsensuomulnm tion, of altering the parliamentary roil, 
statuum regni «ui remaneret apud quaa- be true or not, there la enough left in li 
dam certaa personal ad tenuinandum, to prove everything I bare asserted in 
dlsaoiuto parliamento, certas pctitlone* the text. From this it is sufficiently 
in eodem parliamento porrectaa protune manifest how unfairly Carte and Hume 
minimi expedites. Cujus concession!* have drawn a parallel between this self- 
colore person® siedeputatm processerunt deputed legislative commission and that 
ad alia generallter parllnmentum illud appointed by parliament to reform the 
tangentin j et hoc de voluntate regis ; in administration eleven years before, 
derogationem status parliamenti, et in ■ Rot. Pari. p. 872, 885. 
magnum incommodum totius regni et 
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Qufinvi of such paramount rights that it was impossible 
Hereford* either to make them surrender their country’s free- 
And Norfolk, dom, or to destroy it without their eonsent. But 
several of the ehief men had fallen or were involved with 
the party of Gloucester. Two who, having onee belonged 
to it, had lately plunged into the depths of infamy to ruin 
their former friends, were still perfectly obnoxious to the king, 
who never forgave their original sin. These two, Henry of 
Bolingbroke, earl of Derby, and Mowbray, earl of Notting- 
ham, now dukes of Hereford and Norfolk, the most powerful 
of the remaining nobility, were, by a singular conjuncture, 
thrown, as it were, at the king’s feet. Of the political mys- 
teries which this reign affords, none is more inexplicable than 
the quarrel of these peers. In the parliament at Shrewsbury, 
in 1398, Hereford was called upon by the king to relate what 
had passed between the duke of Norfolk and himself in 
slander of his majesty. He detailed a pretty long and not 
improbable conversation, in whieh Norfolk had asserted the 
king’s intention of destroying them both for their old offenee 
in impeaching his ministers. Norfolk had only to deny the 
charge and throw his gauntlet at the aecuser. It was referred 
to the eighteen commissioners who sat after the dissolution 
and a trial by combat was awarded. Biit when this, after 
many delays, was about to take plaec at Coventry, Riehard 
interfered and settled the dispnte by condemning Hereford to 
banishment for ten years and Norfolk for life. This strange 
determination, which treated both as guilty where only one 
could be so, seems to admit no other solution than the king’s 
desire to rid himself of two peers whom he feared and hated 
at a blow. But it is difficult to understand by what means 
he drew the erafty Bolingbroke into his snare. 1 However 
this might have been, he now threw away all appearance of 
moderate government. The indignities he had suffered in 
the eleventh year of his reign were still at his heart, a desire 
to revenge which seems to have been the mainspring of his 
conduet. Though a general pardon of those proceedings had 


1 Besides the contemporary historians, ishment of his licenser wan wholly ui 
we may read a full narrative nf these justifiable by any mntives that we ra 
proceedings in the Roils of Parliament, discover. It is strange that Carte shoui 
vni. iii. p. 382. It appears that Mnwbray express surprise at the sentence upon th 
was the mnat offending party, since, in- duke nf Norfolk, while he seems to cm 
dependents nf Hereford’s accusatinn, he aider that upnn Hereford as very eqniti 
Is charged with openly maintaining the ble. But he viewed the whole of thl 
appeals mode In the false parliament of reign, and or those that ensned, with th 
the eleventh of the king. But the ban- jaundiced eye of Jacobitism. 
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been granted, not only at the time, but in his own last parlia- 
ment, he made use of them as a prctcuce to extort money 
from seventeen counties, to whom he imputed a share in the 
rebellion. lie compelled men to confess under their seals 
that they had been guilty of treason, and to give blank obli- 
gations, which his officers filled up with large sums . 1 Upon 
the death of the duke of Lancaster, who had passively com- 
plied throughout all these transactions, Richard refused livery 
of his inheritance to Hereford, whose exile implied no crime, 
and who had letters-patent enabling him to make his attorney 
for that purpose during its continuance. In short, NtccssitJ 
his government for nearly two years was altogether for deposing 
tyrannical ; and, upon the same principles that 1Uchard n - 
cost James II. his throne, it was unquestionably far more 
necessary, unless our fathers would have abandoned all 
thought of liberty, to expel Richard II. Far be it from us 
to extenuate the treachery of the Percies towards this un- 
happy prince, or the cruel circumstances of his death, or in 
any way to extol either his successor or the chief men of 
that time, most of whom were ambitious and faithless ; but 
after such long experience of the king’s arbitrary, dissembling, 
and revengeful temper, I see no other safe course, in the ac- 
tual state of the constitution, than what the nation concurred 
in pursuing. 

The reign of Richard II. is, in a constitutional light, the 
most interesting part of our earlier history ; and it has been 
the most imperfectly written. Some have misrepresented 
the truth through prejudice, and others through carelessness. 
It is only to be understood, and, indeed, there are great diffi- 
culties in the way of understanding it at all, by a perusal of 
the rolls of parliament, with some assistance from the con- 
temporary historians, Walsingham, Knyghton, the anony- 
mous biographer published by Hcarne, and Froissart. These, 
I must remark, except occasionally the last, are extremely 
hostile to Richard; and although we are far from being 
bound to acquiesce in their opinions, it is at least unwarrant- 
able in modern writers to sprinkle their margins with refer- 
ences to such authority in support of positions decidedly 
opposite.* 


> Rot. Pari. 1 H. IV. p. 420, 426 ; • It Is 


observe that Froissart's 
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The revolution which elevated Henry IV. to the throne 
ctrenm- was certainly so far accomplished by force, that 
lu^ndinK king was in captivity, and those who might still 

Henry iv.’i adhere to him in no condition to support his au- 
acceraion. thority. But the sincere concurrence which most 
of the prelates and nobility, with the mass of the people, gave 
to changes that could not have been otherwise effected by one 
so unprovided with foreign support as Henry, pro\es this 
revolution to have been, if not an indispensable, yet a na- 
tional act, and should prevent our considering the Lancastrian 
kings as usurpers of the throne. Nothing indeed looks so 
much like usurpation in the whole transaction as Henry’s 
remarkable challenge of the crown, insinuating, though not 
avowing, as Hume has justly animadverted upon it, a false 
and ridiculous title by right line of descent, and one equally 
unwarrantable by conquest. The course of proceedings is 
worthy of notice. As the renunciation of Richard might 
well pass for the effect of compul.-ion, there was a strong 
reason for propping up its instability by a solemn deposition 
from the throne, founded upon specific charges of misgovem- 
ment. Again, as the right of dethroning a monarch was no- 
where found in the law, it was equally requisite to support tliis 
assumption of power by an actual abdication. But as neither 
one nor the other filled up the duke of Lancaster’s wishes, 
who was not contented with owing a crown to election, nor 
seemed altogether to account for the exclusion of the house 
of March, he devised this claim, which was preferred in the 
vacancy of the throne, Richard’s cession having been read 
and approved in parliament, and the sentence of deposition, 
“ out of abundant caution, and to remove all scruple,” sol- 
emnly passed by seven commissioners, appointed out of the 
several estates. “After which challenge and claim,” says 
the record, “the lords spiritual and temporal, and all the 
estates there present, being asked, separately and togeth- 
er, what they thought of the said challenge and claim, 
the said estates, with the whole people, without any 
difficulty or delay, consented that the said duke should 
reign over them.” 1 The elaim of Henry, as opposed to 

It U most valuable ; that Is, In his account Gloucester. In general this writer la 111* 

of what he heard In the English court In Informed of English affairs, and unde- 

1895, 1. lv. c. 62, where he gives a very serving to be quoted as on authority. 
Indifferent character of the duke of * Hot. Pari. p. 423. 
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that of the earl of March, was indeed ridiculous ; hut it is 
by no means evident that, in such cases of extreme urgency 
as leave no security for the common weal but the deposition 
of a reigning prince, there rests any positive obligation upon 
the estates of the realm to fill liis place with the nearest heir. 
A revolution of this kind seems rather to defeat and con- 
found all prior titles ; though in the new settlement it will 
commonly be prudent, as well as equitable, to treat them with 
some regard. Were this otherwise it would be hard to say 
why William III. reigned to the exclusion of Anne, or even 
of the Pretender, who had surely committed no offence at 
that time ; or why (if such indeed be the time construction 
of the Act of Settlement) the more distant branches of the 
royal stock, descendants of Henry VH. and earlier kings, 
have been cut off from their hope of succession by the re- 
striction to the heirs of the princess Sophia. 

In this revolution of 1399 there was as remarkable an 
attention shown to the formalities of the constitution, allow- 
ance made for the men and the times, as in that of 1 688. 
The parliament was not opened by commission ; no one took 
the office of president ; the commons did not adjourn to their 
own chamber ; they chose no speaker ; the name of parlia- 
ment was not taken, but that only of estates of the realm. 
But as it would have been a violation of constitutional prin- 
ciples to assume a parliamentary character without the king’s 
commission, though summoned by his writ, so it was still 
more essential to limit their exercise of power to the neces- 
sity of circumstances. Upon the cession of the king, as upon 
his death, the parliament was no more ; its existence, as the 
council of the sovereign, being dependent upon his will. The 
actual convention summoned by the writs of Richard could not 
legally become the parliament of Henry; and the validity 
of a statute declaring it to be such would probably have been 
questionable in that age, when the power of statutes to alter 
the original principles of the common law was by no means 
so thoroughly recognized as at the Restoration and Revolu- 
tion. Yet Henry was too well pleased with his friends to 
part with them so readily ; and he had much to effect before 
the fervor of their spirits should abate. Hence an expedient 
was devised of issuing writs for a new parliament, returnable 
in six days. These neither were nor could be complied with ; 
but the same members as had deposed Richard sat in the 
vol. in. 6 
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new parliament, which was regularly opened by Henry’s 
commissioner as if they had been duly elected. 1 In this 
contrivance, more than in all the rest, we may trace the hand 
of lawyers. 

If we look back from the accession of Henry IV. to that 
Retrospect ^' s predecessor, the constitutional authority of 
of the prog- the house of commons will be perceived to have 
coortRution made surprising progress during the course of 
_ twenty-two years. Of the three capital points in 
contest while Edward reigned, that money could 
not be levied, or laws enacted, without the commons’ consent, 
and that the administration of government was subject to 
their inspection and control, the first was absolutely decid- 
ed in their favor, the second was at least perfectly admitted 
in principle, and the last was confirmed by frequent exercise. 
The commons had acquired two additional engines of im- 
mense efficiency ; one, the right of directing the application 
of subsidies, and calling accountants before them ; the other, 
that of impeaching the king’s ministers for misconduct All 
these vigorous shoots of liberty throve more and 
underThe*" more under the three kings of the house of Lan- 
lAncLtOT caster, and drew such strength and nourishment 
from the generous heart of England, that in after- 
times, and in a less prosperous season, though checked and 
obstructed in their growth, neither the blasts of arbitrary 
power could break them off, nor the mildew of servile opin- 
ion cause them to wither. I shall trace the progress of par- 
liament till the civil wars of York and Lancaster: 1. in 
maintaining the exclusive right of taxation ; 2. in directing 
and checking the public expenditure ; 3. in making supplies 
depend on the redress of grievances; 4. in securing the peo- 
ple against illegal ordinances and interpolations of the stat- 
utes ; 5. in controlling the royal administration ; 6. in pun- 
ishing bad ministers ; and lastly, in establishing their own 
immunities and privileges. 

1. The pretence of levying money without consent of par- 
liament expired with Edward III., who had asserted it, as 
we have seen, in the very last year of his reign. A great 
council of lords and prelates, summoned in the second year 

1 If proof could be required of any- persons, it may be found in their writs 
thing so self-erident as that these as- of expenses, as published by Prynne, 4th 
aemblies consisted of exactly the same Register, p. 460. 
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of his successor, declared that they could advise no remedy 
for the king’s necessities without laying taxes on the people, 
which could only be granted in parliament. 1 Nor was Rich- 
ard ever accused of illegal tallages, the frequent theme of 
remonstrance under Edward, unless we may conjecture that 
tliis charge is implied in an act (11R. II. c. 9) which annuls 
all impositions on wool and leather, without consent of par- 
liament, if any there he? Doubtless his innocunee in this 
respect was the effect of weakness ; and if the revolution of 
1399 had not put an end to his newly-acquired despotism, 
this, like every other right of his people, would have been 
swept away. A less palpable means of evading the consent 
of the commons was by the extortion of loans, and harassing 
those who refused to pay by summonses before the council. 
These loans, the frequent resource of arbitrary sovereigns in 
later times, are first complained of in an early parliament 
of Richard II. ; and a petition is granted that no man shall 
be compelled to lend the king money.* But how little this 
was regarded we may infer from a writ directed, in 1386, to 
some persons in Boston, enjoining them to assess every person 
who had goods and chattels to the amount of twenty pounds, 
in his proportion of two hundred pounds, which the town had 
promised to lend the king; and giving an assurance that this 
shall be deducted from the next subsidy to be granted by 
parliament. Among other extraordinary parts of this letter 
is a menace of forfeiting life, limbs, and property, held out 
against such as should not obey these commissioners. 4 After 
his triumph over the popular party towards the end of his 
reign, he obtained large sums in this way. 

Under the Lancastrian kings there is much less appearance 
of raising money in an unparliamentary course. Henry IV. 
obtained an aid from a great council in the year 1400 ; but 
they did not pretend to charge any besides themselves ; 
though it seems that some towns afterwards gave the king a 
contribution. 5 A few years afterwards he directs the sheriffs 
to call on the richest men in their counties to advance the 


1 2 a. n. p. 66. 

* It in positively laid 
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money voted by parliament. This, if any compulsion was 
threatened, is an instance of overstrained prerogative, though 
consonant to the practice of the late reign. 1 There is, how- 
ever, an instance of very arbitrary conduct with respect to a 
grant of money in the minority of Henry VI. A subsidy 
had been granted by parliament upon goods imported under 
certain restrictions in favor of the merchants, with a provision 
that, if these conditions be not observed on the king's part, 
then the grant should be void and of no effect. 2 But an 
entry is made on the roll of the next parliament, that, “ where- 
as some disputes have arisen about the grant of the last sub- 
sidy, it is declared by the duke of Bedford and other lords 
in parliament, with advice of the judges and others learned 
in the law, that the said subsidy was at all events to be col- 
lected and levied for the king’s use; notwithstanding any 
conditions in the grant of the said subsidy contained.” 8 The 
commons, however, in making the grant of a fresh subsidy 
in this parliament, renewed their former conditions, with the 
addition of another, that “ it ne no part thereof be beset ne 
dispensed to no other use, but only in and for the defense of 
the said roialme.” 4 

2. The right of granting supplies would have been very 
Approprti- incomplete, had it not been accompanied with 
tioo of that of directing their application. The principle 
•uppiuw. appropriating public moneys began, as we have 

seen, in the minority of Riehard ; and was among the best 
fruits of that period. It was steadily maintained under the 
new dynasty. The parliament of 6 II. IV. granted two fif- 
teenths and two tenths, with a tax on skins and wool, on con- 
dition that it should be expended in the defence of the king- 
dom, and not otherwise, as Thomas lord Furnival and Sir 
John Pelham, ordained treasurers of war for this parliament, 
to reecive the said subsidies, shall account and answer to the 
eommons at the next parliament. These treasurers were 
sworn in parliament to execute their trusts.® A similar pre- 
caution was adopted in the next session.® 

Attempt to 3- The commons made a bold attempt in the 
Se^ndon 1 * seeon ^ y ear of Henry IV. to give the strongest 
Jwa of security to their elaims of redress, by inverting 
grievaaoef. t h e usua i course of parliamentary proceedings. 

1 Rymer, t. Till. p. 412, 488. * Id. p. 802. 

> Rot. Pari. toI. iv. p. 216. ‘ Id. vol. ill. p. 646. 

* Id. p. 801. • Id. p. 668. 
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It was usual to answer their petitions on the last day of 
the session, which put an end to all further discussion upon 
them, and prevented their making the redress of grievances 
a necessary condition of supply. They now requested that 
an answer might be given before they made their grant of 
subsidy. This was one of the articles which Richard II.’s 
judges had declared it high treason to attempt. Henry was 
not inclined to make a concession which would virtually have 
removed the chief impediment to the ascendency of parlia- 
ment. He first said that he would consult with the lords, 
and answer according to their advice. On the last day of 
the session the commons were informed that “ it had never 
been known in the time of his ancestors that they should have 
their petitions answered before they had done all their busi- 
ness in parliament, whether of granting money or any other 
concern ; wherefore the king will not alter the good customs 
and usages of ancient times.” 1 

Notwithstanding the just views these parliaments appear 
generally to have entertained of their power over the public 
purse, that of the third of Henry V. followed a precedent 
from the worst times of Richard II., by granting the king a 
subsidy on wool and leather during his life. * This, an histo- 
rian tells us, Henry IV. had vainly labored to obtain ; 8 but the 
taking of Ilarfleur intoxicated the English with new dreams 
of conquest in France, which their good sense and constitu- 
tional jealousy were not firm enough to resist. The con- 
tinued expenses of the war, however, prevented this grant 
from becoming so dangerous as it might have been in a sea- 
son of tranquillity. Henry V., like his father, convoked par- 
liament almost in every year of his reign. 

4. It had long been out of all question that the legislature 
consisted of the king, lords, and commons ; or, in 
stricter language, that the king could not make or r^tTo/thc 
repeal statutes without the consent of parliament. “E^iThed. 
But this fundamental maxim was still frequently 
defeated by various acts of evasion or violence ; which, though 
protested against as illegal, it was a difficult task to prevent. 
The king sometimes exerted a power of suspending the ob- 
servance of statutes, as in the ninth of Richard II., when a 
petition that all statutes might be confirmed is granted, with 

i Rot. Purl. T 0 l. ill. p. 468. « Id. yol. iv. p. 88. 

^ Wulalogham, p. 879 
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an exception as to one passed in the last parliament, forbid- 
ding the judges to take fees, or give counsel in ca-es where 
the king was a party ; which, “ because it was too severe and 
needs declaration, the king would have of no effect till it 
should be declared in parliament .” 1 The apprehension of 
the dispensing prerogative and sense of its illegality are man- 
ifested by the wary terms wherein the commons, in one of 
Richard’s parliaments, u assent that the king make such suf- 
ferance respecting the statute of provisors ns shall seem rea- 
sonable to him, so that the said statute be not repealed ; and, 
moreover, that the commons may disagree thereto at the next 
parliament, and resort to tbe statute ; ” with a protestation that 
this assent, which is a novelty and never done before, shall 
not be drawn into precedent ; praying the king that this prot- 
estation may be entered on the roll of parliament . 2 A peti- 
tion, in one of Henry IV.’s parliaments, to limit the num- 
ber of attorneys, and forbid filazers and prolhonotaries from 
practising, having been answered favorably as to the first 
point, we find a marginal entry in the roll that the prince 
and council had respited the execution of this act.* 

The dispensing power, as exercised in favor of individuals, 
Dispensing quite of a different character from this general 
power of the suspension of statutes, but indirectly weakens the 
crown. sovereignty of the legislature. This power was 
exerted, and even recognized, throughout all the reigns of 
the Plantagenets. In the first of Henry V. the commons 
pray that the statute for driving aliens out of the kingdom 
be executed. The king assents, saving his prerogative and 
his right of dispensing with it when he pleased. To which 
the commons replied that their intention was never other- 
wise, nor, by God’s help, ever should be. At the same 
time one Rees ap Thomas petitions the king to modify or 
dispense with the statute prohibiting Welchmen from pur- 
chasing lands in England, or the English towns in Wales ; 
which the king grants. In the same parliament the com- 
mons pray that no grant or protection be made to any one 
in contravention of the statute of provisors, saving the king’s 

J Wulringham, 5 . 210. Ruffhead ob- MB R. II. p. 285. See, too, 16 R. II. 
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prerogative. He merely answers, “Let the statutes be 
observed:” evading any allusion to his dispensing power . 1 

It has been observed, under the reign of Edward III., 
that the practice of leaving statutes to be drawn up by the 
judges, from the petition and answer jointly, after a disso- 
lution of parliament, presented an opportunity of falsifying 
the intention of the legislature, whereof advantage was 
often taken. Some very remarkable instances of this fraud 
occurred in the succeeding reigns. 

An ordinance was put upon the roll of parliament, in 
the fifth of Richard II., empowering sheriffs of counties 
to arrest preachers of heresy and their abettors, and de- 
tain them in prison till they should justify themselves before 
the church. This was introduced into the statutes of the 
year ; but the assent of lords and commons is not expressed. 
In the next parliament the commons, reciting this ordinance, 
declare that it was never assented to or granted by them, but 
what had been proposed in this matter was without their con- 
currence (that is, as I conceive, had been rejected by them), 
and pray that this statute be annulled ; for it was never 
their intent to bind themselves or their descendants to the 
bishops more than their ancestors had been hound in times 
past. The king returned an answer, agreeing to this petition. 
Nevertheless the pretended statute w;is untouched, and re- 
mains still among our laws;* unrepealed, except by desue- 
tude, and by inference from the acts of much later times. 

This commendable reluctance of the commons to let the 
clergy forge chains for them produced, as there is much ap- 
pearance. a similar violation of their legislative rights in the 
next reign. The statute against heresy in the second of Hen- 
ry IV. is not grounded upon any petition of the commons, but 
only upon one of the clergy. It is said to be enacted by con- 
sent of the lords, but no notice is taken of the lower house 
in the parliament roll, though the statute reciting the petition 
asserts the commons to have joined in it . 8 The petition and 

1 Rot. Pari. t. 4. H. V. p 6, 9. counties should be reunited to them, Is 

5 5 it. II. atut. 2, c. 5; Rot. Pari, not founded upon any petition thatap- 
6 R. II. p. 141. Some other instances pears ou the roll; and probably, by 
of the commons attempting to prevent making search, other Instances equally 
these unCtlr practices arc adduced by flagrant might be discovered. 

Ruff head, in bis preface to the Statutes, 9 There had been, however, a petition 
and ia Pryone’s preface to Cotton’s of the commons on the same subject, ex- 
Abridgment of the Records. The act pressed in very general terms, on which 
18 R. II. stat. 1, c. 15, that the king's this terrible superstructure might art 
castles and gaols which had been eepo- fully be raised, p. 474 
rated from the body of the adjoining 
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the statute are both in Latin, whieh is unusual in the laws of 
this time. In a subsequent petition of the eonimons this art 
is styled “ the statute made in the second year of your maj- 
esty’s reign at the request of the prelates and elergy of your 
kingdom ; ” which affords a presumption that it had no reg- 
ular assent of parliament . 1 And the spirit of the commons 
during this whole reign being remarkably hostile to the eliurch, 
it would have been hardly possible to obtain their consent to 
so penal a law against heresy. Several of their petitions seem 
designed indireetly to weaken its efficacy . 1 

These infringements of their most essential right were re- 
sisted by the commons in various ways, according to the meas- 
ure of their power. In the fifth of Riehard II. they request 
the lords to let them see a eertain ordinance before it is en- 
grossed . 8 At another time they procured some of their own 
members, as well as peers, to be present at engrossing the 
roll. At length they spoke out unequivocally in a memora- 
ble petition whieh, besides its intrinsic importance, is deserv- 
ing of notiee ns the earliest instance in whieh the house of 
commons adopted the English language. I shall present its 
venerable orthography without ehange. 

“ Oure soverain lord, youre humble and trewe lieges that 
ben eome for the comune of youre lond byseehyn onto 
youre rizt riztwesnesse, That so. as hit hath ever be thair libte 
and fredom, that thar sholde no statut no la we be made of- 
flasse than theye yaf therto their assent ; consideringe that the 
comune of youre lond, the whiehe that is, and ever hath be, 
a membre of youre parlemente, ben as well assenters as peti- 
eioners, that fro this tyme foreward, by eompleynte of the 
comune of any myschief axkynge remedie by mouthe of 
their speker for the comune, other ellys by petition writen, that 
ther never be no lawe made theruppon, and engrossed as statut 
and lawe, nother by addieions, nother by diminueions, by no 
manner of terme ne termes, the whiehe that sholde ehaunge 
the sentence, and the entente axked by the speker mouthe, or 
the petitions beforesaid yeven up yn writyng by the mancre 

> Hot. Pari. 6 R. II. p. 626. the king ant! p'en of the realm. Thl« 

5 We find a remarkable petition in 8 seems to supersede tbe burning statute 
H. IV., professedly aimed against the of 2 II. IV., and the spiritual cognisance 
Lollards, but intended, as I strongly bus- of heresy. Rot. Pari. p. 683. See, too, 
pect, in their favor. It condemns per- p. 028. Tho petition was expressly 
sons preaching against the catholic faith granted ; but tho clergy, I suppose, pro- 
or Bocramouts to imprisonment till the vented its appearing on the statute roll, 
next parliament, where they were toahlde s got. Par), vol. ill. p. 102. 

«uoh judgment as should bo rendered by 
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forsaid, withoute assentc of the forsaid comune. Consider- 
inge, oure sovcrain lord, that it is not in no wysc the entente 
of youre comunes, zif yet be so that they axkc you by spe- 
kyng, or by writyng, two thynges or three, or as manye as 
thcym lust : But that ever it stande in the fredom of youre 
hie regnlie, to graunte whiche of thoo that you lust, and ‘.o 
werune the remanent. 

The kyng of his graee especial graunteth thiit fro licns- 
forth nothyng be enacted to the peticions of his comune that be 
contrarie of hir askyng, wharby they shuld be bounde with- 
onte their assent. Savyng alwey to our liege lord his real pre- 
rogatif, to graunte and denye what him lust of their petitions 
and askynges aforesaid.” 1 

Notwithstanding the fulness of this assent to so important a 
petition we find no vestige of cither among the statutes, and 
the whole transaction is unnoticed by those historians who 
have not looked into our original records. If the compilers 
of the statute-roll were able to keep out of it the very provi- 
sion that was intended to eheek their fraudulent machinations, 
it was in vain to hope for redress without altering the estab- 
lished practice in this respeet ; and indeed, where there was 
no design to falsify the roll it was impossible to draw up stat- 
utes which should he in truth the aetsof the whole legislature, 
so long as the king continued to grant petitions in part, and to 
engraft new matter upon them. Such was still the case till 
the commons hit upon an effectual expedient for screening 
themselves against these encroachments, which has lasted 
without alteration to the present day. This was the intro- 
duction of complete statutes under the name of bills, instead 
of the old petitions ; and these containing the royal assent 
and the whole form of a law, it beeame, though not quite im- 
mediately,* a constant principle that the king must admit or 
rejeet them without qualification. This alteration, which 
wrought an extraordinary effect on the character of our con- 
stitution, was gradually introduced in Henry VI.’s reign. 8 

l Rot. Port. vol. It. p. 22. It Is « Henry VI. and Kdward IV. In some 
curious thiit the au thorn of the Pnrlia- eases passed bills with sundry provisions 
mentary History say that the roll of this annexed by themselves. Thus the act 
parliament Is lost, und consequently sup- for resumption of grants, 4 K. IV.. was 
press altogether this important petition, encumbered with 2S9 clunsen in favor of 
Instead of which they give, as their so many persons whom the king meant 
fashion is, impertinent speeches out of to exempt from its operation; and the 
Holingsbed, which are certainly not same was done in other acts of the same 
genuine, and would be of no value if description. Hot. Pari. vol. v. p. 617. 
they were so * The variations of each statute, ai 
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From the first years of Henry V., though not, I tlink, 
earlier, the commons began to concern themselves with the 
petitions of individuals to the lords or council. The nature 
of the jurisdiction exercised by the latter will be treated more 
fully hereafter ; it is only necessary to mention in this place 
that many of the requests preferred to them were such as 
could not be granted without transcending the boundaries of 
law. A just inquietude as to the encroachments of the king’s 
council hud long been manifested by the commons ; and find- 
ing remonstrances ineffectual, they took measures for prevent- 
ing suelt usurpations of legislative power by introducing their 
own consent to private petitions. These were now presented 
by the hands of the commons, and in very many instances 
passed in the form of statutes with the express assent of all 
parts of the legislature. Such was the origin of private bills, 
which occupy the greater part of the rolls in Henry V. and 
VL’s parliament. The commons onee made an ineffectual 
endeavor to have their consent to all petitions presented to 
the council in parliament rendered necessary by law; if I 
rightly apprehend the meaning of the roll in this place, which 
seems obscure or corrupt. 1 

5. If the strength of the commons had kin merely in the 
interference weakness of the crown, it might be inferred that 
ment r wlth sue ^ trussing interference with the administration 
the royal of affairs as the youthful and frivolous Richard 
expenditure. wa8 compelled to endure would have been sternly 
repelled by his experienced successor. But, on the contrary, 
the spirit of Richard might have rejoiced to see that his 
mortal enemy suffered as hard usage at the hands of parlia- 
ment as himself. After a few' years the government of 
Henry became extremely unpopular. Perhaps his dissension 

now printed, from the parliamentary parliament In a perfect nhape, and re- 
roll, whether In form or aubatance, are ccirlng flrst the ii*w»nt of lord# and com- 
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with the great family of Percy, which had placed him on the 
throne, and was regarded with partiality by the people, 1 
chiefly contributed to this alienation of their attachment. 
The commons requested, in the fifth of his reign, that cer- 
tain persons might be removed from the court; the lords 
concurred in displacing four of these, one being the king's 
confessor. Henry came down to parliament and excused 
these four persons, as knowing no special cause why they 
should be removed ; yet, well understanding that what the 
lords and commons should ordain would be for his and his 
kingdom’s interest, and therefore anxious to conform himself 
to their wishes, consented to the said ordinance, and charged 
the persons in question to leave his palace ; adding, that he 
would do as much by any other about his person whom he 
should find to have incurred the ill affection of his people. 4 
It was in the same session that the archbishop of Canterbury 
was commanded to declare before the lords the king’s inten- 
tion respecting his administration ; allowing that some things 
had been done amiss in his court and household ; and there- 
fore, wishing to conform to the will of God and laws of the 
land, protested that he would let in future no letters of signet 
or privy seal go in disturbance of law, beseeclied the lords 
to put his household in order, so that every one might be paid, 
and declared that the money granted by the commons for the 
war should be received by treasurers appointed in parlia- 
ment, and disbursed by them for no other purpose, unless in 
case of rebellion. At the request of the commons he named 
the members of his privy council ; and did the same, with 
some variation of persons, two years afterwards. These, 
though not nominated with the express consent, seem to have 
had the approbation of the commons, for a subsidy is granted 
in 7 H. IV., among other causes, for “ the great trust that 
the commons have in the lords lately chosen and ordained to 
be of the king’s continual council, that there shall be better 
management than heretofore.” * 

In the sixth year of Henry the parliament, which Sir E. 
Coke derides as unlearned because lawyers were excluded 
from it, proceeded to a resumption of grants and a prohibi- 
tion of alienating the ancient inheritance of the crown with* 
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out consent of parliament, in order to ease the eomnions of 
taxes, and that the king might live on his own . 1 This was a 
favorite though rather ehimericnl projeet. In a later parlia- 
ment it was requested that the king would take his eouneil’s 
adviee how to keep within his own revenue ; he answered 
that he would willingly eomply as soon as it should be in his 
power . 4 

But no parliament came near, in the number and boldness 
of its demands, to that held in the eighth year of Henry IV. 
The commons presented thirty-one articles, none of whieh 
the king ventured to refuse, though pressing very severely 
upon his prerogative. lie was to name sixteen counsellors, 
by whose adviee he was solely to be guided, none of them to 
be dismissed without convietion of misdemeanor. The chan- 
cellor and privy seal to pass no grants or other matter con- 
trary to law. Any persons about the eourt stirring up the 
king or queen’s minds against their subjects, and duly eon- 
victed thereof, to lose their offices and be fined. The king’s 
ordinary revenue was wholly appropriated to his household 
and the payment of his debts ; no grant of wardship or other 
profit to be made thereout, nor any forfeiture to be pardoned. 
The king, “ considering the wise government of other Chris- 
tian prinees, and conforming himself thereto,” was to assign 
two days in the week for petitions, “ it being an honorable 
and necessary tiling that his lieges, who desired to petition 
him, should be heard.” No judicial qffieer, nor any in the 
revenue or household, to enjoy his place for life or term of 
years. No petition to be presented to the king, by any of 
his household, at times when the eouneil were not sitting. 
The council to determine nothing cognizable at common law, 
unless for a reasonable cause and with consent of the judges. 
The statutes regulating purveyance were affirmed — abuses 
of various kinds in the council and in courts of justiee enu- 
merated and forbidden — elections of knights for eounties 
put under regulation. The eouneil and officers of state were 
sworn to observe the common law and all statutes, those 
especially just enaeted.* 

It must strike every reader that these provisions were of 
themselves a noble fabric of constitutional liberty, and hardly 
perhaps inferior to the petition of right under Charles I. 

1 Rot. Pari. vol. li?. p. 547. » 13 II. IV. p. 624. 

, » Rot. Pari. 8 II. IV. p. 686. 
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We cannot account for the submission of Henry to conditions 
far more derogatory than ever were imposed on Richard, be- 
cause the secret politics of his reign are very imperfectly 
understood. Towards its close he manifested more vigor. 
The speaker, Sir Thomas Chaucer, having made the usual 
petition for liberty of speech, the king answered that lie 
might speak as others had done in the time of his (Henry’s) 
ancestors, and his own, but not otherwise ; for he would by 
no means have any innovation, but be as much at his liberty 
as any of his ancestors had ever been. Some time after he 
sent a message to the commons, complaining of a law passed 
at the hist parliament infringing his liberty and prerogative, 
which he requested their consent to repeal. To this the com- 
mons agreed, and received the king’s thanks, who declared at 
the same time that he would keep as much freedom and prero- 
gative a3 any of his ancestors. It does not appear what was the 
particular subject of complaint; but there had been much of 
the same remonstrating spirit in the last parliament that was 
manifested on preceding occasions. The commons, however, 
for reasons we cannot explain, were rather dismayed. Be- 
fore their dissolution they petition the king, that, whereas he 
was reported to be offended at some of his subjects in this 
and in the preceding parliament, he would openly declare 
that he held them all for loyal subjects. Henry granted this 
“ of his special grace ; ” and thus concluded his reign more 
triumphantly with respect to his domestic battles than he had 
gone through it. 1 

Power deemed to be ill gotten i3 naturally precarious ; and 
the instance of Henry IV. lias been well quoted Hcnry v 
to prove that public liberty flourishes with a bad nj»popu- 
title in the sovereign. None of our kings seem y ' 
to have been less beloved ; and indeed he had little claim to 
affection. But what men denied to the reigning king they 
poured in full measure upon the heir of his throne. The 
virtues of the prince of Wales are almost invidiously eulogized 
by those parliaments who treat harshly his father ; 4 and these 
records afford a strong presumption that some early petulance 
or riot has been much exaggerated by the vulgar minds of 
our chroniclers. One can scarcely understand at least that 
a prince who was three years engaged in quelling the dan- 


> 18 H. IV p. 648, 668 


t Rot. Pari. Tol. ill. p. 64S, 608, 674, 611. 
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gerous insurrection of Glendower, and who in the latter time 
of his father’s reign presided at the council, was so lost in a 
cloud of low debauchery as common fame represents . 1 * Loved 
he certainly was throughout his life, as so intrepid, affable, 
and generous a temper well deserved ; and this sentiment was 
heiglitened to admiration by successes still more rapid and 
dazzling than those of Edward III. During his reign there 
scarcely appears any vestige of dissatisfaction in parliament — 
a circumstance very honorable, whether we ascribe it to the 
justice of his administration or to the affection of his people. 
Perhaps two exceptions, though they are rather one in spirit, 
might be made: the first, a petition to the duke of Gloucester, 
then holding parliament as guardian of England, that he 
would move the king and queen to return, as speedily as 
might please them, in relief and comfort of the commons ; 3 * * 
the second, a request that their petitions might not be sent to 
the king beyond sea, but altogether determined “ within this 
kingdom of England, during this parliament,” and that this 
ordinance might be of force in all future parliaments to be 
held in England . 8 This prayer, to which the guardian de- 
clined to accede, evidently sprang from the apprehensions, 
excited in their minds by the. treaty of Troyes, that England 
might become a province of the French crown, which led 
them to obtain a renewal of the statute of Edward III., de- 
claring the independence of this kingdom . 8 

It has been seen already that even Edward III. consulted 
Parliament parliament upon the expediency of negotiations 
United * for peace, though at that time the commons had not 
Uo attiira b " acquired boldness enough to tender their advice. 

In Richard II.’s reign they answered to a similar 
proposition with a little more confidence, that the dangers each 
way were so considerable they dared not decide, though an 
honorable peace would be the greatest comfort they could have, 
and concluded by hoping that the king would not engage to 
do homage for Calais or the conquered country . 6 The parlia- 
ment of the tenth of his reign was expressly summoned in 
order to advise concerning the king’s intended expedition be- 
yond sea — a great council, which had previously been assem- 


i This passage was mitten before I was 

aware that the same opinion had been 

elaborately maintained by Mr. Lnders, 

in one of his valuable essays upon points 

of constitutional history. 


* Rot. Pari. 8 H. V. vol. hr p. 125. 

» p. 128 
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bled at Oxford, having declared their incompetence to consent 
to this measure without the advice of parliament . 1 Yet a 
few years afterwards, on a similar reference, the commons 
rather declined to give any opinion.* They confirmed the 
league of Henry V. with the emperor Sigismund ; 3 and the 
treaty of Troyes, which was so fundamentally to change 
the situation of Henry and his successors, obtained, as it 
evidently required, the sanction of both houses of parliament . 4 
These precedents conspiring with the weakness of the exec- 
utive government, in the minority of Henry VI., to fling an 
increase of influence into the scale of the commons, they 
made their concurrence necessary to all important business 
both of a foreign and domestic nature. Thus commissioners 
were appointed to treat of the deliverance of the king of 
Scots, the duchesses of Bedford and Gloucester were made 
denizens, and mediators were appointed to reconcile the dukes 
of Gloucester and Burgundy, by authority of the three estates 
assembled in parliament.® Leave was given to the dukes of 
Bedford and Gloucester, and others in the king’s behalf, to 
treat of peace with France, by both houses of parliament, in 
pursuance of an article in the treaty of Troyes, that no 
treaty should be set on foot with the dauphin without consent 
of the three estates of both realms . 6 This article was after- 
wards repealed . 7 

Some complaints are made by the commons, even during 
the first years of Henry’s minority, that the king’s subjects 
underwent arbitrary imprisonment, and were vexed by sum- 
monses before the council and by the newly-invented writ of 
subpoena out of chancery . 8 But these are not so common as 
formerly ; and so far as the rolls lead us to any inference, 
there was less injustice committed by the government under 
Henry VI. and his father than at any former period. Waste- 
fulness indeed might justly be imputed to the regency, who 


i 7 R. n. p. 215. 

» 17 R. II. p. 815. 
MH.V. toI. W. p. 9: 


rl. 4 II. V. toI. It. p. 211, 242, 


• p. 871. 

i 28 II. VI. toI. t. p. 102. There 1* 

rather a ourlous instance In 8 H. VI. of 

the jealousy with which the commons 
regarded any proceedings In parliament 

where they were not coucerned. A con- 


troTersy arose between the earls marshal 

and of Warwick respecting their pre- 

cedence ; (bunded upon the royal blood 
of the first, and long possession of the 
second. In this the commons could not 
affect to Interfere judicially; but they 
found a singular way of meddling, by 
petitioning the king to confer the duke- 

dom of Norfolk on the carl marshal. 
toI. It p. 278. 

« Rot. Pari. 1 H. VI. p. 189; 8 H. VL 
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had scandalously lavished the king's revenue. 1 This ulti- 
mately led to an aet for resuming all grants since his acces- 
sion, founded upon a publie declaration of the great officers 
of the crown that his debts amounted to 372,000/., and the 
annual expense of the household to 2d, 000/., while the ordi- 
nary revenue was not more than 5000/. 2 

6. But before this time the sky had begun to darken, and 
impeach- discontent with the actual administration pervaded 
minatcn every rank. The causes of this are familiar — 
m n ter*. t [ ie unpopularity of the king’s marriage with Mar- 
garet of Anjou, and her impolitic violence in the conduct of 
affairs, particularly the imputed murder of the people’s favor- 
ite, the duke of Gloucester. This provoked an attack upon 
her own creature, the duke of Suffolk. Impeachment had 
lain still, like a sword in the scabbard, since the accession of 
Henry IV., when the commons, though not preferring formal 
articles of accusation, had petitioned the king that Justice 
Rickhill, who laid been employed to take the former duke of 
Gloucester's confession at Calais, and the lords appellants of 
Richard II.'s lost parliament, should be put on their defence 
before the lords.* In Suffolk’s case the commons seem to 
have proceeded by bill of attainder, or at least to have de- 
signed the judgment against that minister to be the aet of the 
whole legislature ; for they delivered a bill containing articles 
against him to the lords, with a request that they would pray 
the king's majesty to enact that bill in parliament, and that 
the said duke might be proceeded against upon the said arti- 
cles in parliament according to the law and custom of Eng- 
land. These articles contained charges of high treason, ehiefly 
relating to his conduet in France, which, whether treasonable 
or not, seems to have been grossly against the honor and ad- 
vantage of the crown. At a later day the commons presented 
many other articles of misdemeanor. To the former he made 
a defenee, in presence of the king as well as the lords both 
spiritual and temporal ; and indeed the articles of impeach- 
ment were directly addressed to the king, which gave him a 
reasonable pretext to interfere in the judgment. But from 
apprehension, as it is said, that Suffolk could not escape con- 
viction upon at least some part of these charges, Henry antic- 
ipated with no slight irregularity the course of legal trial, and, 


. VI. p. 17. « 28 H. VI. p. 

« Rot. Pari. TOl. Ui. p. 430, 449 
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summoning the peers into a private chamber, informed the 
duke of Suffolk, by mouth of his chancellor, that^ inasmuch 
as he had not put himself upon his peerage, but submitted 
wholly to the royal pleasure, the king, acquitting him of the 
first articles containing matter of treason, by his own advice 
and not that of the lords, nor by way of judgment, not being 
in a place where judgment could be delivered, banished him 
for five years from his dominions. The lords then present 
besought the king to let their protest appear on record, that 
neither they nor their posterity might lose their rights of 
peerage by this precedent It was justly considered as an 
arbitrary stretch of prerogative, in order to defeat the privi- 
leges of parliament and screen a favorite minister from pun- 
ishment. But the course of proceeding by bill of attainder, 
instead of regular impeachment, was not judiciously chosen 
by the commons. 1 * * 

7. Privilege of parliament, an extensive and singular 
branch of our constitutional law, begins to attract pririiego of 
attention under the Lancastrian princes. It is pilrU “ moat - 
true indeed that we can trace long before by records, and 
may infer with probability as to times whose records have not 
survived, one considerable immunity — a freedom from arrest 
for persons transacting the king’s business in his national 
council.® Several authorities may be found in Mr. Hatsell’s 
Precedents ; of which one, in the 9th of Edward II., is con- 
clusive.* But in those rude times members of parliament 
were not always respected by the officers executing legal pro- 
cess, and still less by the violators of law. After several 
remonstrances, which the crown had evaded, 4 the commons 
obtained the statute 11 Henry VI. c. 11, for the punishment 
of such as assault any on their way to the parliament, giving 
double damages to the party.* They had more difficulty in 
establishing, notwithstanding the old precedents in their favor, 
an immunity from all criminal process except in charges of 
treason, felony, and breach of the peace, which is their pres- 


l Rot. Purl. 28 H. VI. toI. t. p. 176. jury to one of them, let him pay a fine.” 
* If this were to rest upon antiquity Wilkins, Leges Anglo-Saxon, p. 2. 
of precedent, one might be prodnoed that * Hateell, vol i. p. 12. 

would challenge all competition. In ♦ Rot. Pori. 6 H. IV. p. 641. 

the laws of Ktbelbcrt, tba first Christian * The clergy had got a little prece- 

king of Kent, at the end of tho sixth dence in this. An act passed 8 H. VI. 

century, we find this prorlsion : •* If the c. 1, granting pririlege from arrest for 

king call his people to him (i. e. in the tbeinselTes and serrants on their way to 

witenagemot), and any one does an in- conyocation. 
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ent measure of privilege. The truth was, that, with a right 
pretty elearly recognized, as is admitted by the judges in 
Thorp’s case, the house of eommons had no regular compul- 
sory proeess at their command. In the eases of Lark, servant 
of a member, in the 8th of Henry VI., 1 and of Clerke, him- 
self a burgess, in the 89th of the same king, 4 it was thought 
necessary to effect their release from a eivil execution by 
speeial acts of parliament The eommons, in a former in- 
stance, endeavored to make the law general that no members 
nor their servants might be taken exeept for treason, felony, 
and breach of peace ; but the king put a negative upon this 
part of their petition. 

The most celebrated, however, of these early cases of 
privilege is that of Thomas Thorp, shaker of the commons 
in 31 Henry VI. This person, who was moreover a baron 
of the exchequer, had been imprisoned on an execution at 
suit of the duke of York. The commons sent some of their 
members to complain of a violation of privilege to the king 
and lords in parliament, and to demand Thorp’s release. It 
was alleged by the duke of York’s counsel that the trespass 
done by Thorp was since the beginning of the parliament, 
and the judgment thereon given in time of vacation, nnd not 
during the sitting. The lords referred the question to the 
judges, who said, after deliberation, that “they ought not to 
answer to that question, for it hath not be used aforetyme 
that the judges should in any wise determine the privilege 
of this high court of parliament ; for it is so high and so 
mighty in his nature that it may make law, and that that is 
law it may make no law ; and the determination and knowl- 
edge of that privilege belongeth to the lords of the parlia- 
ment, and not to the justices.” They went on, however, 
after observing that a general writ of supersedeas of all 
processes upon ground of privilege had not been known, to 
say that, “ if any person that is a member of this high court 
of parliament be arrested in sueh cases as be not for treason, 
or felony, or surety of the peace, or for a condemnation had 
before the parliament, it is used that all sueh persons should 
be released of sueh arrests and make an attorney, so that 
they may have their freedom and liberty freely to intend 
upon the parliament.” 


* Id. rot. t. p. 874. 
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Notwithstanding this answer of the judges, it was con- 
cluded by the lords that Thorp should remain in prison, 
without regarding the alleged privilege ; and the commons 
were directed in the king’s name to proceed “ with all goodly 
haste and speed” to the election of a new speaker. It is 
curious to observe that the commons, forgetting their griev- 
ances, or content to drop them, made such haste and speed 
according to this command, that they presented a new speaker 
for approbation the next day. 1 

This ca<e, as has been strongly said, was begotten by the 
iniquity of the times. The state was verging fast towards 
civil war; and Thorp, who afterwards distinguished himself 
for the Lancastrian cause, was an inveterate enemy of the 
duke of York. That prince seems to have been swayed a 
little from his usual temper in procuring so unwarrantable a 
determination. In the reign of Edward IV. the commons 
claimed privilege against any civil suit during the time of 
their session ; but they had recourse, as before, to a particu- 
lar act of parliament to obtain a writ of supersedeas in favor 
of one Atwell, a member, who had been sued. The present 
law of privilege seems not to have been fully established, or 
at least effectually maintained, before the reign of Henry 
VIII. 4 

No privilege of the commons can be so fundamental as 
liberty of speech. This is claimed at the opening of every 
parliament by their speaker, and could never be infringed 
without shaking the ramparts of the constitution. Richard 
II.’s attack upon Haxey has been already mentioned as a 
flagrant evidence of his despotic intentions. No other case 
occurs until the 33d year of Henry VI., when Thomas 
Young, member for Bristol, complained to the commons, 
that, “ for matters by him showed in the house accnstomed 
for the commons in the said parliaments, he was therefore 
taken, arrested, and rigorously in open wise led to the Tower 
of London, and there grievously in great duress long time 
imprisoned against the said freedom and liberty with much 
more to the like effect. The commons transmitted this peti- 
tion to the lords, and the king “ willed that the lords of his 
council do and provide for the said suppliant as in their dis- 

> Rot. Port. rot. y. p. 239; Ilatsell’s * Upon this subject the reader should 
Precedents, p. 29. haro recourse to HaUell’s Precedents, 
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cretions shall be thought convenient and reasonable.” This 
imprisonment of Young, however, had happened six years 
before, in consequence of a motion made by him that, the 
king then having no issue, the duke of York might be de- 
clared heir-apparent to the crown. In the present session, 
when the duke was protector, he thought it well-timed to 
prefer his claim to remuneration. 1 

There is a remarkable precedent in the 9th of Henry IV., 
and perhaps the earliest authority for two eminent maxims 
of parliamentary law — that the commons possess an exclu- 
sive right of originating money bills, and that the king ought 
not to take notice of matters pending in parliament. A 
quarrel broke out between the two houses upon this ground ; 
and as we have not before seen the commons venture to 
dash openly with their superiors, the circumstance is for this 
additional reason worthy of attention. As it has been little 
noticed, I shall translate the whole record. 

“ Friday the second day of December, which was the last 
day of the parliament, the commons came before the king 
and the lords in parliament, and there, by command of the 
king, a schedule of indemnity touching a certain altercation 
moved between the lords and commons was read ; and on 
this it was commanded by our said lord the king that the said 
schedule should be entered of record in the roll of parlia- 
ment ; of which schedule the tenor is as follows : Be it re- 
membered, that on Monday the 21st day of November, the 
king onr sovereign lord being in the council-chamber in the 
abbey of Gloucester,® the lords spiritual and temporal for 
this present parliament assembled being then in his presence, 
a debate took place among them about the state of the king- 
dom, and its defence to resist the malice of the enemies who 
on every side prepare to molest the said kingdom and its 
faithful subjects, and how no man can resist this malice, un- 
less, for the safeguard and defence of his said kingdom, our 
sovereign lord the king has some notable aid and subsidy 
granted to him in his present parliament. And therefore it 
was demanded of the said lords by way of question what aid 
would be sufficient and requisite in these circumstances? 

1 Rot. Pari. toI. v. p. 887; W. Wor- Instance of the crown's Interference with 
eeeter, p. 475. Mr. Hataell seems to hare freedom of speech Id parliament, rol. 1. 
ororiooked this case, for he mentions p. 85. 
that of Strickland, in 1671, as the earliest » This parliament sat a 
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To which question it was answered by the said lords sever- 
ally, that, considering the necessity of the king on one side, 
and the poverty of his people on the other, no less aid could 
be sufficient than one tenth and a half from cities and towns, 
and one fifteenth and a half from all other lay persons ; and, 
besides, to grant a continuance of the subsidy on wool, wool- 
fells, and leather, and of three shillings on the tun (of wine), 
and twelve pence on the pound (of other merchandise), from 
Michaelmas next ensuing for two years thenceforth. Where- 
upon, by command of our said lord the king, a message was 
sent to the commons of this parliament to cause a certain 
number of their body to come before our said lord the king 
and the lords, in order to hear and report to their compan- 
ions what they should be commanded by our said lord the 
king. And upon this the said commons sent into the pres- 
ence of our said lord the king and the said lords twelve of 
their companions ; to whom, by command of our said lord the 
king, the said question was declared, with the answer by the 
said lords severally given to it Which answer it was the 
pleasure of our said lord the king that they should report to 
the rest of their fellows, to the end that they might take the 
shortest course to comply with the intention of the said lords. 
Which report being thus made to the said commons, they 
were greatly disturbed at it, saying and asserting it to be 
much to the prejudice and derogation of their liberties. And 
after that our said lord the king had heard this, not willing that 
anything should be done at present, or in time to come, that 
might anywise turn against the liberty of the estate for 
which they are come to parliament, nor against the liberties 
of the said lords, wills and grants and declares, by the ad- 
vice and consent of the said lords, as follows : to wit, that it 
shall be lawful for the lords to debate together in this present 
parliament, and in every other for time to come, in the 
king’s absence, concerning the condition of the kingdom, and 
the remedies necessary for it. And in like manner it shall 
be lawful for the commons, on their part, to debate together 
concerning the said condition and remedies. Provided al- 
ways that neither the lords on their part, nor the commons 
on theirs, do make any report to our said lord the king of 
any grant granted by the commons, and agreed to by the 
lords, nor of the communications of the said grant, before 
that the said lords and commons are of one accord and agree- 
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ment in this matter, and then in manner and form accus- 
tomed — that is to say, by the mouth of the speaker of the 
said commons for the time being — to the end that the said 
lords and commons may have what they desire (avoir puis- 
sent leur gree) of our said lord the king. Our said lord the 
king willing moreover, by the consent of the said lords, that 
the communication had in this present parliament aa above 
be not drawn into precedent in time to come, nor be turned 
to the prejudice or derogation of the liberty of the estate for 
which tlie said commons are now eome, neither in this 
present parliament nor in any other time to come. But 
wills that himself and all the other estates should be as free 
as they were before. Also, the said last day of parliament, 
the said speaker prayed our said lord the king, on the part 
of the said eommons, that lie would grant the said commons 
that they should depart in as great liberty as other commons 
had done before. To which the king answered that this 
pleased him well, and that at all times it had been his de- 
sire.” 1 

Every attentive reader will discover this remarkable pas- 
sage to illustrate several points of constitutional law. For 
hence it may be pereeived — first, that the king was used in 
those times to be present at debates of the lords, personally 
advising with them upon the public business ; which also ap- 
pears by many other passages on record ; and this practice, 
I conceive, is not abolished by the king’s present declaration, 
save as to grants of money, whieh ought to be of the free will 
of parliament, and without that fear or influence which the 
presence of so high a person might create : secondly, that it 
was already the established law of parliament that the lords 
should consent to the commons’ grant, and not the commons 
to the lords’ ; sinee it is the inversion of this order whereof 
the commons complain, and it is said expressly that grants 
are made by the commons, and agreed to by the lords : 
thirdly, that the lower house of parliament is not, in proper 
language, an estate of the realm, but rather the image and 
representative of the commons of England ; who, being the 
third estate, with the nobility and clergy make up and con- 
stitute the people of this kingdom and liege subjects of the 
crown. 8 

t Rot. Part. T0l. til. p. 611. people, and not without the authority of 

' A notion is entertained by many some rcry respectable names, that the 
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At tlie next meeting of parliament, in allusion probably to 
tliis disagreement between the houses, the king told them 
that the states of parliament were- come together for the 
common profit of the king and kingdom, and for unanimity’s 
sake and general consent; and therefore he was sure the 
commons would not attempt nor say anything but what 
should be fitting and conducive to unanimity; commanding 
them to meet together and communicate for the public 
service . 1 

It was not only in money bills that the originating power 
was supposed to reside in the commons. The course of 
proceedings in parliament, as has been seen, from the com- 
mencement at least of Edward III.’s reign, was that the 
commons presented petitions, which the lords, by themselves, 
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or with the assistance of the council, having duly con-idercd, 
the sanction of the king was notified or withheld. This was 
so much according to usage, that, on one occasion, when the 
commons requeued the advice of the other house on a matter 
before them, it was answered that the ancient custom and 
form of parliament had ever been for the commons to re;>ort 
their own opinion to the king and lords, and not to the con- 
trary; and the king would have the ancient and laudable 
usages of parliament maintained. 1 It is singular that in the 
terror of innovation the lords did not discover how materially 
this usage of parliament took off from their own legislative 
influence. The rule, however, was not observed in succeed- 
ing times ; bills originated indiscriminately in either house ; 
and indeed some acts of Henry V., which do not appear to 
be grounded on any petition, may be suspected, from the 
manner of their insertion in the rolls of parliament, to have 
been proposed on the king’s part to the commons.® But 
there is one manifest instance in the 18th of Henry VI., 
where the king requested the commons to give their authori- 
ty to such regulations* as his council might provide for 

l Rot. Pari. 6 R. IT. p^lOO. ana, ceo no aerra rehayie al commons ; 


English Const. CONTESTED ELECTIONS. 105 

redressing the abuse of purveyance; to which they as- 
sented. 

If we are to choose constitutional precedents from seasons 
of tranquillity rather than disturbance, which surely is the only 
means of preserving justice or consistency, but little intrinsic 
authority can be given to the following declaration of parlia- 
mentary law in the 11th of Richard II. : “ In this parliament 
(the roll says) all the lords as well spiritual and temporal 
there present claimed as their liberty and privilege, that the 
great matters moved in this parliament, and to be moved in 
other parliaments for time to come, touching the peers of the 
land, should be treated, adjudged, and debated according to the 
course of parliament, and not by the civil law nor the common 
law of the land, used in the other lower courts of the kingdom ; 
which claim, liberty and privileges, the king graciously al- 
lowed and granted them in full parliament." 1 It should be 
remembered that this assertion of paramount privilege was 
made in very irregular times, when the king was at the mercy 
of the duke of Gloucester and his associates, and that it had 
a view to the immediate object of justifying their violent pro- 
ceedings against the opposite party, and taking away the re- 
straint of the common law. It stands as a dangerous rock 
to be avoided, not a lighthouse to guide us along the channel. 
The law of parliament, as determined by regular custom, is 
incorporated into our constitution ; but not so as to warrant 
an indefinite, uncontrollable assumption of power in any case, 
least of all in judicial procedure, where the form and the es- 
sence of justice are inseparable from each other. And, in 
fact, this claim of the lords, whatever gloss Sir E. Coke may 
put upon it, was never intended to bear any relation to the 
privileges of the lower house. I should not, perhaps, have 
noticed this passage so strongly if it had not been made the 
basis of extravagant assertions as to the privileges of parlia- 
ment; 2 the spirit of which exaggerations might not be ill 
adapted to the times wherein Sir E. Coke lived, though I 
think they produced at several later periods no slight mischief 
some consequences of which we may still have to experience. 

The want of all judicial authority, either to issue process 
or to examine witnesses, together with the usual Contented 
shortness of sessions, deprived the house of com- 
mons of what is now considered one of its most determined 
1 Rot. Pari. TOl. ill. p. 244. » Coke’e 4th Institute, p. 16. 



106 


CONTESTED ELECTIONS. Chap. VIII. Part IIL 


fundamental privileges, the cognizance of disputed elections. 
Upon a false return by the sheriff, there was no rem- 
edy but through the king or his council. Six instances 
only, I believe, occur, during the reigns of the l’lantagenet 
family, wherein the misconduct or mistake of the sheriff is 
recorded to have called for a specific animadversion, though it 
was frequently the ground of general complaint, and even of 
some statutes. The first is in the 12th of Edward II., when 
a petition was presented to the council against a false return 
for the county of Devon, the petitioner having been duly 
elected. It was referred to the court of exchequer to summon 
the sheriff before them. 1 * * The next occurs in the 36th of 
Edward III., when a writ was dirceted to the sheriff of Lan- 
cashire, after the dissolution of parliament, to inquire at the 
county-court into the validity of the election ; and upon his 
negleet a second writ issued to the justices of the peace to 
satisfy themselves about this in the best manner they could, 
and report the truth into chancery. This inquiry after the 
dissolution was on account of the wnges for attendance, to 
which the knights unduly relumed eouid have no pretence.* 
We find a third case in the 7th of Richard II., when the 
king took notice that Thomas de Curnoys, who was sum- 
moned by writ to the house of peers, had been elected knight 
for Surrey, and directed the sheriff to return another.* In 
the same year the town of Shaftesbury petitioned the king, 
lords, and commons against a false return of the sheriff of 
Dorset, and prayed them to order remedy. Nothing further 
appears respecting this petition. 4 This is the first instance of 
the commons being noticed in matters of election. Rut the 
next case is more material ; in the 5th of Henry IV. the 
commons prayed the king and lords in parliament, that, be- 
cause the writ of summons to parliament was not sufficiently 
returned by the sheriff of Rutlnnd, this matter might be ex- 
amined in parliament, and in ca-e of default found therein 
an exemplary punishment might be inflicted ; whereupon the 
lords sent for the sheriff and Oneby, the knight returned, as 
well as for Thorp, who had been duly elected, and, having ex- 
amined into the facts of the case, directed the return to be 
amended, by the insertion of Thorp’s name, and committed 

l GlanvU'fi Report* of Elections, edit. 5 GUnvil’g Re porta, ibid, from Pryune. 

1774; Introduction, p 12. * Glnuril’e Reports, ibid, from l’rynne 

> 4 Pryune, p 261. 
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the sheriff to the Fleet till he should pay a fine at the king’s 
pleasure. 1 The last passage that I can produce is from the 
roll of 18 H. VI., where “ it is considered by the king, with 
the advice and assent of the lords spiritual and temporal,” 
that, whereas no knights have been returned for Cambridge- 
shire, the sheriff shall be directed, by another writ, to hold a 
court and to proceed to an election, proclaiming that no person 
shall come armed, nor any tumultuous proceeding take place ; 
something of which sort appears to have obstructed the exe- 
cution of the first writ. It is to be noticed that the commons 
are not so much as named in this entry. 2 But several pro- 
visions were made by statute under the Lancastrian kings, 
when scats in parliament became much more an object of 
competition than before, to check the partiality of the sheriffs 
in making undue returns. One act (11 II. IV. c. 1) gives 
the justices of assize power to inquire into this matter, and 
inflicts a penalty of one hundred pounds on the sheriff. An- 
other (6 H. VI. c. 4) mitigates the rigor of the former, so far 
as to permit the sheriff or the knights returned by him to trav- 
erse the inquests before the justices ; that is, to be heard in their 
own defence, which, it seems, had not been permitted to them. 
Another (23 H. VI. c. 14) gives an additional penalty upon 
false returns to the party aggrieved. These statutes conspire 
with many other testimonies to manifest the rising importance 
of the house of commons, and the eagerness with which gen- 
tlemen of landed estates (whatever might be the case in petty 
boroughs) sought for a share in the national representation. 

Whoever may have been the original voters for county re- 
presentatives, the first statute that regulates their i n 
election, so far from limiting the privilege to ten- totin*for° f 
ants in capite, appears to place it upon a very kniglfu” 
large and democratical foundation. For (as I resMed - 
nither conceive, though not without much hesitation), not 
only all freeholders, but all persons whatever present at the 
county-court, were declared, or rendered, capable of voting 
for the knight of their shire. Such at least seems to be the 
inference from the expressions of 7 H. IV. c. 15, “ all who 
are there present, as well suitors duly summoned for that 
cause as others.” * And this acquires some degree of confir- 

l Glanvtl’s Reporta, ibid, and Rot. Pari hypothesis, though embraced by Prynne. 
fol. lii. p. 580. is, I confess, much opposed to general 

* Rot. Pari. Toi. ▼. p 7. opinion ; and a very respectable living 

s 8 Prynne’s Register, p. 187. This writer treats such an interpretation of 
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mation from the later statute, 8 II. VI. c. 7, which, reciting 
that “elections of knights of shires have now of late been 
made by very great, outrageous, and excessive number of 
people dwelling within the same counties, of the which most 
part was people of small substance and of no value,” confines 
the elective franchise to freeholders of lands or tenements to 
the value of forty shillings. 

The representation of towns in parliament was founded 
Elections of upon two principles — of consent to public bur- 
burgosaee. dens, and of advice in public measures, especially 
such a3 related to trade and shipping. Upon both these ac- 
counts it was natural for the kings who first summoned them 
to parliament, little foreseeing that such half-emancipated 
burghers would ever clip the loftiest plumes of their prerog- 
ative, to make these assemblies numerous, and summon mem- 
bers from every town of consideration in the kingdom. Thus 
the writ of 28 E. I. directs the sheriffs to cause deputies to be 
elected to a general council from every city, borough, and 
trading town. And although the last words are omitted in 
subsequent writs, yet their spirit was preserved; many towns 
having constantly returned members to parliament by regular 
summonses from the sheriffs, which were no chartered bor- 
oughs, nor had apparently any other claim than their popu- 
lousness or commerce. These are now called boroughs by 
prescription. 1 


the statute 7 H. IV. as chimerical. The 
words cited in the text, “ as other*,” 
mean only, according to him, suitors not 
duly summoned, lley wood on Elections, 
toI. 1. p. 20. But, as I presume, the 
summons to freeholders was hy general 
proclamation; bo that it is not easy 

be between summoned and uusuimnoned 
suitors. And if the words are supposed 
to glance at the private summonses to 
a few friends, hy means of which the 
sheriff* were accustomed to procure a 
clandestine election, one can hardly im- 
agine that such persons would be styled 

duly summoned.” It la not unlikely, 
however, that these large expressions 
were inadvertently used, and that they 
led to that inundation of voters without 
property which rendered the subsequent 
act of Henry VI. necessary. That of 
Henry IV. had itself been occasioned hy 
an opposite evil, the close election of 
knights hy a few persons in the uome of 
the county. 

Yet the consequence of the statute of 


Henry IV. was not to let in too many 
voters, or to render elections tumultuous, 
in the largest of English counties, what- 
ever it might be in others. Prynne has 
published some singular sheriff's in- 
dentures tor the county of York, all 
during the intervnl between the acts of 
Henry IV. and Henry VI., which are 
sealed hy a few persons calliug them- 
selves the attorneys of some peers and 
ladies, who, a* tor a* appears, had solely 
returned the knights of that shite. 8 
Prynne, p. 162. What degree of weight 
these anomalous returns ought to possess 


l The majority of prescriptive boroughs 
have prescriptive corporations, wtdoh 
carry the legal, which is uot ‘ 

moral, presumption of ’ ’ 

Bnt “ many boroughs 
land have burgesses h; 


dward I., which is 
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Besides these respectable towns, there were some of a less 
eminent figure which had writs directed to them as ancient 
demesnes of the crown. During times of arbitrary taxation 
the crown had set tallages alike upon its chartered boroughs 
and upon its tenants in demesne. When parliamentary con- 
sent became indispensable, the free tenants in ancient de- 
mesne, or rather such of them as inhabited some particular 
vills, were called to parliament among the other representa- 
tives of the commons. They are usually specified distinctly 
from the other classes of representives in grants of subsidies 
throughout the parliaments of the first and second Edwards, 
till, about the beginning of the third’s reign, they were con- 
founded with ordinary burgesses. 1 This is the foundation of 
that particular species of elective franchise incident to what 
we denominate burgage tenure ; which, however, is not con- 
fined to the ancient demesne of the crown* 

The proper constituents therefore of the citizens and bur- 
gesses in parliament appear to have been — 1. All chartered 
boroughs, whether they derived their privileges from the 
crown, or from a mesne lord, as several in Cornwall did from 
Richard king of the Romans;* 2. All towns which were the 
ancient or the actual demesne of the crown ; 3. All consider- 
able places, though unincorporated, which could afford to 
defray the expenses of their representatives, and had a no- 
table interest in the public welfare. But no parliament ever 
perfectly corresponded with this theory. The writ 
was addressed in general terms to the sheriff, re- thTsheriir 
quiring him to cause two knights to be elected out 
of the body of the county, two citizens from every 
city, and two burgesses from every borough. It rested alto- 
gether upon him to determine what towns should exercise 
this franchise ; and it is really incredible, with all the care- 


ate purpose, “ there were not perhaps 
thirty corporations In the kingdom. 1 ' 
Reports of Elections, vol. 1. p. 98. But I 
must allow that. In the opinion of many 
sound lawyers, the representation of un- 
chartered, or at least unincorporated 
boroughs was rather a rral privilege, and 
founded upon tenure, than one arising 
out of their share In pnbllo contribu- 
tions. Ch. J. Holt In Ashby v. White, 3 
Ld. Raymond, 951. HeywoodonBorough 
Elections, p. 11. This Inquiry is very 
obscure ; and perhaps the more so, be- 
cause the learning directed towards It 


has more frequently been that of advo- 
cates pleading for their clients than of 
unbiassed antiquaries. If this be kept In 
view, the lover of oonstltntlonal history 
will find much Information In several of 
the reported cases on controverted elec- 
tions ; particularly those of Tewksbury 
and Liskeard, in Peckwell’s Reports, 


1 Brady o „ , . 

163. Case of Tewksbury, li 
Reports, vol. I. p. 178. 

V Littleton, a. 162, 168. 

» Brady, p. 97. 
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lessness and ignorance of those times, what frauds the sheriffs 
ventured to commit in executing this trust. Though parlia- 
ments met almost every year, and there could be no mistake 
in so notorious a faet, it was the continual practice of sheriffs 
to omit boroughs that had been in recent habit of electing 
members, and to return upon the writ that there were no 
more within their county. Thus in the 12th of Edward III. 
the sheriff of Wiltshire, after returning two eitizensfor Salis- 
bury, and burgesses for two boroughs, concludes with these 
words: — ‘“There are no other eities or boroughs within my 
bailiwiek.” Yet in fact eight other towns had sent members 
to preceding parliaments. So in the Cth of Edward II. the 
sheriff of Bucks declared that he had no borough within his 
eounty except Wyeotnb; though Wendover, Agmondesham, 
and Marlow had twice made returns sinee that king’s acces- 
sion. 1 * And from this cause alone it hns happened that many 
towns called boroughs, and having a charter and constitution 
as sueli, have never returned members to parliament ; some 
of which are now among the most considerable in England, 
as Leeds, Birmingham, and Maeelesfield. 3 

It has been suggested, indeed, by Brady,* that these returns 
may not appear so false and collusive if we suppose the sheriff 
to mean only that there were no resident burgesses within 
these boroughs fit to be returned, or that the expense of their 
wages would be too heavy for the place to support. And no 
doubt the latter plea, whether implied or not in the return, 
was very frequently an inducement to the sheriffs to spare 
the smaller boroughs. The wages of knights were four shil- 
lings a day, levied on all freeholders, or at least on all holding 
by knight-service, within the county. 4 Those of burgesses 


i Brady on Borough*, p. HO. 8 * Willi*, Notitia Parliamentaria, vol. i. 

Prynne, p. 231. The latter even argue* preface, p. 86. 

that thl* power of omitting ancient » p. 117. 

borough* was legally vested in the sheriff « It i« a perplexing question whether 
before the 6th of Richard II. ; and freeholder* In socage were liable to con- 
though the language of that act implies tribute toward* the wage* of knights; 
the contrary of thi* portion, yet it I* and authorities might be produced on 
more than probable that most of our both side*. The more probable *uppo*|. 
parliamentary borough* by prescription, tion in, that they were not exempted, 
especially such a* were then unincorpo- See the various petition* relating to the 
rated, are Indebted for their privileges to payment of wage* in Prynne'* foarth 
the exercise of the sheriff* discretion; Register. Thi* i» not unconnected with 
not founded on partiality, which would the question as to their right of suffrage, 
rather have led him to omit them, but See p. 116 of thi* volume. Freeholder* 
on the broad principle that they were within franchise* made repeated endeav- 
•ufflciently opulent and important to or* to exempt themselves from payment 
■end representatives to parliament. of wages. Thus in 9 H. IV. It was set- 
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were half that sum ; 1 but even this pittance was raised with 
reluctance and difficulty from miserable burghers, little solici- 
tous about political franchises. Poverty, indeed, seems to 
have been accepted as a legal excuse. Jn the 6th of E. II. 
the sheriff of Northumberland returns to the writ of sum- 
mons that all his knights are not sufficient to protect the 
county; and in the 1st of E. III. that they were too much 
ravaged by their enemies to send any members to parliament. 2 
The sheriffs of Lancashire, after several returns that they 
had no boroughs within their county, though Wigan, Liver- 
pool, and Preston were such, alleged at length that none 
ought to be called upon on account of their poverty. This 
return was constantly made, from 36 E. III. to the reign of 
Henry VI.* 

The elective franchise was deemed by the boroughs no 
privilege or blessing, but rather, during the chief „ , . 
part or this period, an intolerable grievance. 0 f borough* 
Where they could not persuade the sheriff to omit 
sending his writ to them, they set it at defiance by 
sending no return. And this seldom failed to succeed, so that, 
after one or two refusals to comply, which brought no punish- 
ment upon them, they were left in quiet enjoyment of their 
insignificance. The town of Torrington, in Devonshire, went 


tied by parliament that, to put an end 
to the disputes on thia subject between 
the people of Cambridgeshire and those 
of the Isle of Ely, the latter should pay 
2001. and be quit In future of all charges 
on that account. Rot. Pari. rol. It. p. 
883. By this means the inhabitants of 
that franchise seem to hare purchased 
the right of suffrage, which they still 
enjoy, though not, I suppose, sultots to 
tho county-court. In most other fran- 
chises, and in many cities erected into 
distinct counties, the same privilege of 
voting for knights of the shire is practi- 
cally exercised; hnt whether this has 
not proceeded as much from the tendency 
of returning officers and of parliament 
to favor the right of election In douhtful 
cases, as from the merits of their preten- 
sions, may be a question. 

I The wages of knights and hurgssses 
were first reduced to this certain sum 
hy the writs De itvnndls expensis. 16 E. 
II. Prynne's fourth Register, p. 68. 
These were issued at the request of 
those who had served, after the dissolu- 
tion of parliament, and Included a cer- 
tain number of days, according to the 
distance of the county whence they 


came, for going and returning. It ap- 
pears hy these that thirty-five or forty 
miles were reckoned a day’s journey ; 
which may correct the exaggerated no- 
tions of hod roads and tardy locomotion 
that are sometimes entertained. See 
Prynne’s fourth Register, and Willis’s 
Notltla Parliaments ria, passim. 

The latest entries of writs for expenses 
in the close rolls are of 2 H. V.; hut 
they may he proved to have Issued much 
longer; and Prynne traces them to the 
end of Henry VIII.’s reign, p 495. 
Without the formality of this writ a 
very few Instances of towns remunerat- 
ing their hurgeases for attendance in 
parliament are known to have occurred 
in later times. Andrew Marvel is com- 
monly said to have been the last who 
received this honorahle salary. A modern 
hook asserts that wages were paid In 
some Cornish boroughs as late ns the 
eighteenth century. Lysons’s Cornwall, 
preface, p. xxxli. ; hut the passage 
quoted In proof of this Is not precise 
enough to support so unlikely a foct. 

2 8 Prynne, p. 166. 

2 4 Prynne, p. 317. 
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further, and obtained a charter of exemption from sending 
burgesses, grounded upon what the charter asserts to appear 
on the rolls of chancery, that it had never been represented 
before the 21st of E. III. This is absolutely false, and is a 
proof how little we can rely upon the veracity of records, 
Torrington having made not less than twenty-two returns be- 
fore that time. It is curious that in spite of this charter the 
town sent members to the two ensuing parliaments, and then 
ceased forever. 1 Richard II. gave the inhabitants of Col- 
chester a dispensation from returning burgesses for five years, 
in consideration of the expenses they had incurred in fortify- 
ing the town. 8 But this immunity, from whatever reason, 
was not regarded, Colchester having continued to make re- 
turns as before. 

The partiality of sheriffs in leaving out boroughs, whieh 
were accustomed in old time to come to the parliament, was 
repressed, as far as law could repress it, by a statute of Rich- 
ard II., which imposed a fine on them for such neglect, and 
upon any member of parliament who should absent himself 
from his duty.* But it is, I think, highly probable that a 
great part of those who were elected from the boroughs did 
not trouble themselves with attendance in parliament. The 
sheriff even found it necessary to take sureties for their exe- 
cution of so burdensome a duty, whose names it was usual, 
down to the end of the fifteenth century, to endorse upon the 
writ, along with those of the eleeted. 4 This expedient is not 
likely to have been very successful ; and the small number, 
comparatively speaking, of writs for expenses of members 
for boroughs, which have been published by Prynne, while 
those for the knights of shires are almost complete, leads to 
a strong presumption that their attendance was very defective. 
This statute of Riehard II. produced no sensible effeeU 

By what persons the election of burgesses was usually 
who made is a question of great obseurity, whieh is still 

etwtonia occasionally debated before committees of parlia- 
W- ment. It appears to have been the common prac- 
tice for a very few of the principal members of 
the corporation to make the election in the county-court, and 


i 4 Prynne, p. 820. 

« 8 Prynne, p. 241. 

* 6 R. II. » tat. 11. o. 4. 

> Ludera’a Report*, vol. t. p. 15. 


time* an elected barge** abeolntely re- 
fu*ed to go to parliament, and drore hie 
constituent* to a fireeh choice. 8 Prynne, 
p. 277. 
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their names, as actual electors, are generally returned upon 
the writ by the sheriff . 1 But we cannot surely be warranted 
by this to infer that they acted in any other capacity than as 
deputies of the whole body, and indeed it is frequently ex- 
pressed that they chose such and such persons by the assent 
of the community ; 4 by which word, in an ancient corporate 
borough, it seems natural to understand the freemen partici- 
pating in its general franchises, rather than the ruling body, 
which, in many instances at present, and always perhaps in 
the earliest age of corporations, derived its authority by dele 
gation from the rest. The consent, however, of the inferio. 
freemen we may easily believe to have been merely nominal; 
and, from being nominal, it would in many places come by 
degrees not to be required at all ; the corporation, specially so 
denominated, or municipal government, acquiring by length 
of usage an exclusive privilege in election of members of 
parliament, as they did in local administration. This, at least, 
appears to me a more probable hypothesis than that of Dr. 
Brady, who limits the original right of election in all corpo- 
rate boroughs to the aldermen or other capital burgesses.* 

The members of the house of commons, from this occa- 
sional disuse of ancient boroughs as well as from the Membe „ of 
creation of new ones, underwent some fluctuation the hou«e of 
during the period subject to our review. Two c mm M ‘ 
hundred citizens and burgesses sat in the parliament held by 
Edward I. in his twenty-third year, the earliest epoch of ao* 
knowledgcd representation. But in the reigns of Edward III. 
and his three successors about ninety places, on an average, 


I 8 Prynne, p. 252. 

* 8 Prynne. p. 257, de assensn totlus 
comm unitntis predictor eiegerunt R. W. j 
»o in several other Instance* quoted in 
the ensuing pages. 

5 Brody on Borough*, p. 132, feo. 
Mr. Allen, than whom no one of equal 
learning was ever less inclined to de- 
preciate popular rights, incline* more 
than we should exi ect to the school of 
Brady in this point. “ There is reason 
to belie re that originally the right of 
election in borough* wo* rested in the 
governing port of these communities, or 
in a select portion of the burgesses ; and 
that, in the progress of the house of 
commons to power and importance, the 
tendency has been in general to render 
the elections more popular. It is certain 
that for many year* hurgesses were 
elected in the oounty courts, and appar- 


ently by delegates from the boroughs, 
who were authorized by their fellow- 
burgesses to elect representatives fbr 
them iu parliament. In the reigns of 
James I. and Charles I., when popular 
principles were in their greatest vigor, 
there was a strong disposition in the 
house of eommons to extend the right 
of suffrage in boroughs, and in many 
instances theso efforts were crowned with 
success." Kdin. Rev. xxvtii. 145. Bnt 
an election by delegates ehosen for that 
purpose by the burgesses at large is very 
different from one by the governing part 
of the community. Even in the latter 
case, however, this part had generally 
been chosen, at a greater or less interval 
of time, by the entire body. Some- 
times, indeed, corporations fell into salt- 
election and became eiose. 
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returned members, so that we may reckon this part of the 
commons at one hundred and eighty . 1 These, if regular in 
their duties, might appear an ovcr-balanee for the seventy- 
four knights who sat with them. But the dignity of ancient 
lineage, territorial wealth, and military character, in times 
when the feudal spirit was hardly extinct and that of chivalry 
at its height, made these burghers vail their heads to the 
landed aristocracy. It is pretty manifest that the knights, 
though doubtless with some support from the representatives 
of towns, sustained the chief brunt of battle against the crown. 
The rule and intention of our old constitution was, that each 
county, city, or borough, should elect deputies out of its own 
body, resident among themselves, and consequently acquainted 
with their necessities and grievances.* It would be very in- 
teresting to discover at what time, and by what degrees, the 
practice of election swerved from this strictness. But I have 
not been able to trace many steps of the transition. The 
number of practising lawyers who sat in parliament, of which 
there are several complaints, seems to afford an inference that 
it had begun in the reign of Edward III. Besides several 
petitions of the commons that none but knights or reputable 
squires should be returned for shires, an ordinance was made 
in the forty-sixth of his reign that no lawyer practising in the 
king’s court, nor sheriff during his shrievalty, be returned 
knight for a county ; because these lawyers put forward many 
petitions in the name of the commons which only concerned 
their clients.* This probably was truly alleged, as we may 
guess from the vast number of proposals for changing the 
course of legal process which fill the rolls during this reign. 
It is not to be doubted, however, that many practising lawyers 
were men of landed estate in their respective counties. 

An act in the first year of Henry V. directs that none be 
chosen knights, citizens, or burgesses, who are not resident 
within the place for which they are returned on the day of 


IB. p. 96, to. ; 8 Prynne, P- 224- t«. 

* In 4 Edw. II. the sheriff of Rutland 
made this return: Ellgi feel in pieno 
eomltatu. loco duorum mllitum, eo quod 
mUltes non sunt in hoc eomltatu com- 
morantes, duos homines de comltAtn 
Rutland, de dlscretloribus et ad labor- 
andum potentioribus, &c. 8 Prynne. p. 
170. But this deficiency of actual 
knights soon became very common. In 


19 K. IT. there were twenty-eight mem- 
bers returned from shires who were not 
knights, and bnt twenty-seven who were 

such. The former had at this time only 
two shillings or three shillings a day for 
their wages, while the real knights had 
fonr shillings. 4 Prynne, p. ftf, 74. Bnt 
in the next reign their wages were pnt 

• Rot. Pari. toI. B. p. 810. 


-Dtg i luod by CjOV 


Enolish Const* HOUSE OF COMMOXS. 


115 


the date of the writ . 1 This statute apparently indicates a point 
of time when the deviation from the line of law was frequent 
enough to attract notice, and yet not so established as to pass 
for an unavoidable irregularity. It proceeded, however, from 
great and general causes, which new laws, in tins instance very 
fortunately, are utterly incompetent to withstand. There can- 
not be a more apposite proof of the ineflicacy of human insti- 
tutions to struggle against the steady course of events than 
this unlucky statute of Henry V., which is almost a solita- 
ry instance in the law of England wherein the principle of 
desuetude has been avowedly set up against an unrepealed 
enactment. I am not aware, at least, of any other, which 
not only the house of commons, but- the court of king’s bench, 
has deemed itself at liberty to declare unfit to be observed.* 
Even at the time when it was enacted, the law had probably, 
as such, very little effect. But still the plurality of elections 
were made according to ancient usage, as well as statute, out 
of the constituent body. The contrary instances were excep- 
tions to the rule ; but exceptions increasing continually, till 
they subverted the rule itself. Prynne has remarked that 
we chiefly find Cornish surnames among the representatives 
of Cornwall, and those of northern families among the re- 
turns from the North. Nor do the members for shires and 
towns seem to have been much interchanged ; the names of 
the former belonging to the most ancient families, while those 
of the hitter have a more plebeian ca<t.* In the reign of 
Edward IV., and not before, a very few of the burgesses bear 
the addition of esquire in the returns, which became universal 
in the middle of the succeeding century . 4 

Even county elections seem in general, at least in the 


> not. Pari. 1 H. V. o. 1. accession to our knowledge of ancient 

s See the case of Dublin university In times, the Paston collection, shows that 
the first volume of Peokwell’s Reports eager canvass was sometimes made by 
of contested elections. Note D, p. 53. country gentlemen In Edward TV.’s 
The statute Itself was repealed by 14 Q. reign to represent boroughs. This letter 
III. c. 58- throws light at the same time on the 

J By 23 H. VI. e. 15, none but gen- creation or revival of boroughs. The 
tletnen born, gencrosl a natlvltate, are writer tells Sir John Paston, “ If ye miss 
capable of sitting In parliament as knights to be burgess of Malden, and my lord 
of counties: an election was set aside chamberlain will, ye may be In another 
89 H. VI. because the person returned place; there be a dozen towns In England 
was not of gentle birth. Prynne’s third that choose no bnrgess, which ought to 
Register, p. 161. do It ; ye may be set In for one of those 

« Willis. Notltia Parllamentarla, towns an’ ye be friended." This was In 
Pryuno’s fourth Register, p. 1184. A 1472. vol. U. p. 107. 


letter In that authentl 


d Interesting 
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irregularity fourteenth century, to have been ill-attended and 
of election!. j e ft to ( ] ie influence of a few powerful and active 
persons. A petitioner against an undue return in the 12th 
of Edward II. complains that, whereas he had been ehosen 
knight for Devon by Sir William Martin, bishop of Exeter, 
with the consent of the county, yet the sheriff had returned 
another. 1 * * In several indentures of a much later date a 
few persons only seem to have been concerned in the elec- 
tion, though the assent of the community be expressed.® 
These irregularities, which it would be exceedingly erroneous 
to convert, with Hume, into lawful customs, resulted from 
the abuses of the sheriff’s power, which, when parliament sat 
only for a few weeks with its hands full of business, were 
influence of a ^ mo9t 8Ure to C8<>a I )e with impunity. They were 
the crown sometimes also conntcnanced, or rather instigated, 
upon them, jjy the erown, whieh, having recovered in Edward 
H.’s reign the prerogative of naming the sheriffs, surrendered 
by an act of his father,* filled that office with its ercatures, 
and constantly disregarded the statute forbidding their con- 
tinuance beyond a year. Without searching for every pas- 
sage that might illustrate the interference of the crown in 
elections, I will mention two or three leading instances. 
When Riehard II. was meditating to overturn the famous 
commission of reform, he sent for some of the sheriffs, and 
required them to permit no knight or burgess to be eleeted to 
the next parliament without the approbation of the king and 
his council. The sheriffs replied that the commons would 
maintain their ancient privilege of electing their own repre- 
sentatives. 4 The parliament of 1397, which attainted his 
enemies and left the constitution at his mercy, was ehosen, 
as we are told, by dint of intimidation arid influence.* 
Thus also that of Henry VI., held at Coventry in 14G0, 
wherein the duke of York and his party were attainted, is 
said to have been unduly returned by the like means. This 
is rendered probable by a petition presented to it by the 

l fllanvil’s Reports of Elections, edit. Norman kings. Hist, of Henry n. tol. 
1774, Introduction, p. xll. U. p. 921. 

• Prvnne's third Register, p. 171. 4 Vita Rlcardl II. p. 85. 

< 28 B. I. c. 8; 9 B. II. It is said that ‘ Otterbourne, p. 191. He says cf the 
the sheriff was elected by the people of knights returned on this occasion, that 
his county In the Anglo-Saxon period; they were not eleeted per communltatem, 
no Instance of this however, according to nt mos exlgit, eed per reglam volun- 
lord Lyttelton, occurs after the Conquest, tatem. 

Shrievalties were commonly sold by the 
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sheriffs, praying indemnity for all which they had done in 
relation thereto contrary to law. 1 * * 4 An act passed according 
to their prayer, and in confirmation of elections. A few 
years before, in 1455, a singular letter under the king’s 
signet is addressed to the sheriffs, reciting that “ we be en- 
fourmed there is busy labour made in sondry wises by cer- 

taine persons for the chesyng of the said knights, of 

which labour we marvaille greatly, insomuehe as it is nothing 
to the honour of the laborers, but ayenst their worship; it is 
also ayenst the lawes of the lande,” with more to that effect ; 
and enjoining the sheriff to let elections be free and the 
peace kept* There was certainly no reason to wonder that 
a parliament, which was to shift the virtual sovereignty of 
the kingdom into the hands of one whose claims were known 
to extend much further, should be the object of tolerably 
warm contests. Thus in the Paston letters we find several 
proofs of the importance attached to parliamentary elections 
by the highest nobility.* 

The house of lords, as we left it in the reign of Henry 
III., was entirely composed of such persons hold- constitution 
ing lands by barony as were summoned by partie- JJJJjJ 00 " 
ular writ of parliament.* Tenure and summons ° f ° 
were both essential at this time in order to render any one a 
lord of parliament — the first by the ancient constitution of 
our feudal monarchy from the Conquest, the second by some 
regulation or usage of doubtful origin, which was thoroughly 
established before the conclusion of Henry III.’s reign. This 
produced, of course, a very marked difference between the 
greater and the lesser or unparliamentary barons. The 
tenure of the latter, however, still subsisted, and, though too 
inconsiderable to be members of the legislature, they paid 
relief as barons, they might be challenged on juries, and, as 
I presume, by parity of reasoning, were entitled to trial by 
their peerage. These lower barons, or more commonly 
tenants by parcels of baronies,* may be dimly traced to the 


1 Prynne’s second Reg. p. 141 j Rot. Inquiry into the Manner of creating 
Part. rol. t. p. 367. Peers; which, though written with a 

* Prynne’s second Reg. p. 450. party motive, to serve the ministry of 

* toI. 1. p. 96, 98; vol. U. p. 99, 105; 1719, in the peerage bill, deserves, for the 

▼ol. 11. p. 243. perspicuity of the method and style, to 

4 Upon this dry and obscure subject be reckoned among the best of our con- 
of Inquiry, the nature and constitution stitutIon.nl dissertations, 
of tlio house of lords during this period, * Baronies were often divided by dr 
I have becu much Indebted to the first r — * * — * 

part of Prynne’s Register, and to West’s < 


g females into many parts, 
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latter years of Edward III. 1 But many of them were suc- 
cessively summoned to parliament, and thus recovered the 
former lustre of their rank, while the rest fell gradually into 
the station of commoners, as tenants by simple knight-service. 

As tenure without summons did not entitle any one to the 
Baronial privileges of a lord of parliament, so no spiritual 
mJuiXd person at least ought to have been summoned 

for lord* without baronial tenure. The prior of St. James 

spiritual. a) . Northampton, having been summoned in the 
twelfth of Edward II., was discharged upon his petition, be- 
cause he held nothing of the king by barony, but only in 
frankalmoign. The prior of Bridlington, after frequent sum- 
monses, was finally left out, with an entry made in the roll 
dial he held nothing of the king. The abbot of Leicester 
had been called to fifty parliaments; yet, in the 25th of 
Edward III., he obtained a eharter of perpetual exemption, 
reeiting that he held no lands or tenements of the crown by 
barony or any sueh serviee as bound him to attend parlia- 
ments or councils. 4 But great irregularities prevailed in the 
rolls of chancery, from whieh the writs to spiritual and tem- 
poral peers were taken — arising in part, perhaps, from 
negligence, in part from wilful perversion ; so that many 
abbots and priors, who like these had no baronial tenure, 
were summoned at times and subsequently omitted, of whose 
actual exemption we have no record. Out of one hundred 
and twenty-two abbots and forty-one priors who at some 
time or other sat in parliament, but twenty-five of the former 
and two of the latter were constantly summoned : the names 
of forty oceur only once, and those of thirty-six others not 
more than five times.* Their want of baronial tenure, in all 
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probability, prevented the repetition of writs which accident 
or occasion had caused to issue . 1 

The ancient temj>oral peers are supposed to have been in- 
termingled with persons who held nothing of the B, ronl 
crown by barony, but attended in parliament solely «*»«! by 
by virtue of the king’s prerogative exercised in w *' 
the writ of summons . 2 These have been called barons by 
writ ; and it seems to be denied by no one that, at least under 
the first three Edwards, there were some of this description 
in parliament. But after all the labors of Dugdale and others 
in tracing the genealogies of our ancient aristocracy, it is a 
problem of much difficulty to distinguish these from the 
territorial barous. As the latter honors descended to female 
heirs, they passed into new families and new names, so that 
we can hardly decide of one summoned for the first time to 
parliament that he did not inherit the possession of a feudal 
barony. Husbands of baronial heiresses were frequently 
summoned in their wives’ right, but by their own names. 
They even sat after the death of their wives, as tenants by 
the courtesy.* Again, as lands, though not the subject of 
frequent transfer, were, especially before the statute de donis, 
not inalienable, we cannot positively assume that all the right 
heirs of original barons had preserved those estates upon which 
their barony had depended . 4 If we judge, however, by the 
lists of those summoned, according to the best means in our 
power, it will appear, according at least to one of our most 
learned investigators of this subject, that the regular barons 


I It Is worthy of observation that the 

spiritual peers summoned to parliament 

were I n general considerably more nu- 
merous than the temporal. Pryune, p. 
114. This appears, among other causes, 
to have sared the church from that 
sweeping reformation of its wealth, and 
perhaps nf Its doctrines, which the com- 

mons were thoroughly inclined to make 
under Richard II. and Ilonry IV. Thus 

the dissolution of monasteries was Indis- 

pensably required to bring the eccle- 
siastical order Into due subjection to the 

3 Perhaps it can hardly be said that 
tbe king’s prerogative compelled tbe 
party summoned, not being a tenant by 
barony, to take bis seat. But though 
several spiritual persons appear to have 
been discharged from attendance on ac- 

count of their bolding nothing by barony, 
as has been justly observed, yet there is, 


I believe, no instance of any layman’s 

making such an application. The terms 

of the ancient writ of summons, however, 
in fide et hamagio qulbus nobis tenemini, 
atTord a presumption tliata feudal tenure 
was, In construction of law, the basis of 
every lord’s attendance In parliament. 
This form was not finally changed to the 

present, in fide ot ligrant id, till the 46th of 

Edw. III. Prynne’s first Register, p. 206. 

3 Collins's Proceedings on Claims of 
Baronies, p. 24 and 73. 

« i’rynne speaks of “ the alienation 

of baronies by sale, gift, or marriage, 

after which the new purchasers were 
summoned instead,” as if It frequently 
happened. First Register, p. 239. And 
several instances nre mentioned In the 
Bergavenny case (Collins’s Proceedings, 
p. 113) where, land-baronies having been 
entailed by the owners on their bolrs 

male, the heirs general have been ex- 

cluded from inberitlug the dignity. 
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by tenure were all along very far more numerous than those 
called by writ ; and that from the end of Edward III.’s reign 
no spiritual persons, and few if any laymen, except peers 
created by patent, were summoned to parliament who did not 
hold territorial baronies. 1 

With respect to those who were indebted for their seats 
among the lords to the king’s writ, there are two material 
questions : whether they acquired an hereditary nobility by 
virtue of the writ; and, if this be determined against them, 
whether they had a decisive or merely a deliberative voice in 
the house. Now, for the first question, it seems that, if the 
writ of summons conferred an estate of inheritance, it must 
have done so either by virtue of its terms or by established 
construction and precedent But the writ contains no words 
by which such an estate can in law be limited ; it summons the 
person addressed to attend in parliament in order to give his 
advice on the public business, but by no means implies that 
this advice will be required of his heirs, or even of himself on 
any other occasion. The strongest expression is “ vobiscum 
et cceleris praelatis, magnatibus et proceribus,” which appears 
to place the party on a sort of level with the peers. But the 
words magnates and proceres are used very largely in an- 
cient language, and, down to the time of Edward III., com- 
prehend the king’s ordinary council, as well as his barons. 
Nor can these, at any rate, be construed to pass an inheri- 
tance, which in the grant of a private person, much more of 
a king, would require express words of limitation. In a sin- 
gle instance, the writ of summons to Sir Henry de Bromflete 
(27 H. VI.), we find these remarkable words : Volumus 
enim vos et haeredes vestros masculos de corpore vestro le- 
gitime exeuntes barones de Vescy existere. But this Sir 
Heniy de Bromflete was the lineal heir of the ancient barony 
de Vesci. 4 And if it were true that the writ of summons 
conveyed a barony of itself, there seems no occasion to have 
introduced these extraordinary words of creation or revival. 
Indeed there is less necessity to urge these arguments from the 

l Prynno’s first Register, p. 237. This not aware of Sir Henry de Bromflete's 
must be understood to mean that no new descent, admits that a writ of summons 

families were summoned; for the de- to any one, naming him baron, or doml- 

sceodants of some who are not supposed nus, as Baron 1 do Greystoke, domino de 
to haT» held land-baronies may con- FurniTal, did giro an inheritable peer- 
stantly he found in later lists. [Noti age; not so a writ generally worded, 
IX.] naming the party knight or esquire, un 

* West’s Inquiry. Prynne, who takes leas he held by barony, 
rather lower ground than West, and was 
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nature of the writ, because the modern doctrine, which is en- 
tirely opposite to what has here been suggested, asserts that 
no one is ennobled by the mere summons unless he has ren- 
dered it operative by taking his seat in parliament ; distin- 
guishing it in this from a patent of peerage, which requires 
no act of the party for its completion . 1 But this distinction 
could be supported by nothing except long usage. If, how- 
ever, we recur to the practice of former times, we shall find 
that no less than ninety-eight laymen were summoned once 
only to parliament, none of their names occurring afterwards ; 
and fifty others two, three, or four times. Some were con- 
stantly summoned during their lives, none of whose posterity 
ever attained that honor . 8 The course of proceeding, there- 
fore, previous to the accession of Henry VII., by no means 
warrants the doctrine which was held in the latter end of 
Elizabeth’s reign , 8 and has since been too fully established 
by repeated precedents to be shaken by any reasoning. The 
foregoing observations relate to the more ancient history of 
our constitution, and to the plain matter of fact as to those 
times, without considering what political cause there might be 
to prevent the crown from introducing occasional counsellors 
into the house of lords . 4 

It is manifest by many passages in these records that ban- 
nerets were frequently summoned to the upper 
house of parliament, constituting a distinct class ,,"mmoned 
inferior to barons, though generally named to- ]£ I |j£ n “ of 
gether, and ultimately confounded, with them.* 


jis of Baronin by Writ, p. fit. 

s Prynne’s flint Register. p. 232. 
Synge, w"- ‘ 




rrlng a 


ir omitted In 


redltary nobility, la of opinion that 

party summoned was — ' 

subsequent parliaments, mm min- 
quently wan a peer for life. p. 43. But 
more regard la due to Pry n no's later In- 
qnlrlcs. 

3 Cane of Willoughby, Collin-, p. 8; 
of Dacrea, p. 41 : of Abergavenny, p. 119. 
Bnt see the ease of Grey de Ruthin, 
p. 222 and 239. where 'the contrary 

position la atated by Selden upon better 

gronnda. 

* It aeema to have boon admitted by 

Lord Redeadale, In the case of the barony 

anfllcient proof of having aat by virtuo 


of it In the honao of lorda, did in flicl 
create an hereditary peerage from the 
fifth year of Richard II., though he re 

slated this with respect to claimants who 

could only deduce their pedigree from 
an ancestor summoned by oue of the 
three Edwards. Nicolas’s Case of Barony 
of Lisle, p. 200. The theory, therefore, 
of West, which denlea peerage by writ 
even to those summoned in several later 
reigns, must be taken with limitation. 
“ I am Informed.” it Is said by Mr. llart, 
argurndo, *‘ that every person whose 

nnme appears in the writ of snmmons 

of 6 Ric. N. was again summoned to 
the following parliament, and their pos- 

teritv have sat In parliament as peers.” 


* Rot. Pari. vol. 11. p. 147, 809; vol. 111. 
p. 100, 886. 424; vol. lv. p. 874. Rymer, 
t. vli. p. 161 
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Barons are distinguished by the appellation of Sire, banner- 
ets have only that of Monsieur, as le Sire de Berkeley, le 
Sire de Fitzwalter, Monsieur Richard Serop, Monsieur Rieh- 
ard Stafford. In the 7th of Richard II. Thomas Camoys 
having been elected knight of the shire for Surrey, the king 
addresses a writ to the sheriff, directing him to proceed to a 
new election, eum hujusmodi banneretti ante hajc tempora in 
militea comitatus ratione alicujus parliaraenti eligi miuime 
cousueverunt Cainoys was summoned by writ to the same 
parliament It has been inferred from hence by Sclden that 
he was a baron, and that the word banneret is merely sy- 
nonymous. 1 But this is contradicted by too many passagea 
Bannerets had so far been considered as commoners some 
years before that they could not be challenged on juries.* 
But they seem to have been more highly estimated at the 
date of this writ. 

The distinction, however, between barons and bannerets 
died away by degrees. In the 2d of Henry VI.* Scrop of 
Bolton is called le Sire de Serop ; a proof that he was then 
reckoned among the barons. The bannerets do not often ap- 
pear afterwards by that appellation as members of the upper 
house. Bannerets, or, as they are called, banrents, are enu- 
merated among the orders of Scottish nobility in the year 
1428, when the statute directing the common lairds or tenants 
in capite to send representatives was enacted ; and a modern 
historian justly calls them an intermediate order betw een the 
peers and lairds. 4 Perhaps a consideration of these facts, which 
have frequently been overlooked, may tend in some measure 
to explain the occasional discontinuance, or sometimes the 
entire cessation, of writs of summons to an individual or his 
descendants; since we may coneeive that bannerets, being of 
a dignity much inferior to that of barons, had no sueh inherit- 
able nobility in their blood as rendered their parliamentary 
privileges a matter of right. But whether all those who 

1 Seiden'g Works, vol. ill. p. 7ft4. Dynes’* Method of holding Parliaments, 
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without any baronial tenure received their writs of summons 
to parliament belonged to the order of bannerets I cannot 
pretend to affirm ; though some passages in the rolls might 
rather lead to such a supposition. 1 

The second, question relates to the right of suffrage pos- 
sessed by these temporary members of the upper house. It 
might seem plausible certainly to conceive that the real and 
ancient aristocracy would not permit their powers to be im- 
paired by numbering the votes of such as the king might 
please to send among them, however they might allow them 
to assist in their debates. But I am much more inclined to 
suppose that they were in all respects on an equality with 
other peers during their actual attendance in parliament. 
For, — 1. They are summoned by the same writ as the rest, 
and their names are confused among them in the lists; 
whereas the judges and ordinary counsellors are called by 
a separate writ, vobiscum et cseteris de consilio nostro, and 
their names are entered after those of the peers.® 2. Some, 
who do not appear to have held land-baronies, were constantly 
summoned from father to son, and thus became hereditary 
lords of parliament through a sort of prescriptive right, which 
probably was the foundation of extending the same privilege 
afterwards to the descendants of all who had once been sum- 
moned. There is no evidence that the family of Scrope, for 
example, which was eminent under Edward HI. and subse- 
quent kings, and gave rise to two branches, the lords of Bolton 
and Masham, inherited any territorial honor.® 3. It is very 






124 


BANNERETS SUMMONED Chap. VIII. Part m. 


difficult to obtain any direct proof as to the right of voting, 
because the rolls of parliament do not take notice of any de- 
bates ; but there happens to exist one remarkable passage in 
which the suffrages of the lords are individually specified. 
In the first parliament of Henry IV. they were requested by 
the earl of Northumberland to declare what should be done 
with the lale king Richard. The lords then present agreed 
that he should be detained in safe custody 5 and on account 
of the importance of this matter it seems to have been thought 
necessary to enter their names upon the roll in these words : 
— The names of the lords concurring in their answer to the 
said question here follow ; to wit, the archbishop of Canter- 
bury and fourteen other bishops ; seven abbots 5 the prince of 
Wales, the duke of York, and six earls; nineteen barons, 
styled thus — le Sire de Roos, or le Sire de Grey de Ruthyn. 
Thus far the entry lias nothing singular ; but then follow 
these nine names: Monsieur Henry Percy, Monsieur Richard 
Strop, le Sire Fitz-hugh, le Sire de Bergeveny, le Sire de 
Lomley, le Baron de Greystock, le Baron de Hilton, Mon- 
sieur Thomas Erpynghain, chamberlayn, Monsieur Mayhewe 
Gournay. Of these nine five were undoubtedly barons, from 
whatever cause misplaced in order. Strop was summoned 
by writ ; but his title of Monsieur, by which he is invariably 
denominated, would of itself create a strong suspicion that 
he was no baron, and in another place we find him reckoned 
among the bannerets. The other three do not appear to have 
been summoned, their writs probably being lost. One of 
them, Sir Thomas Erpyngham, a statesman well known in 
the history of those times, is said to have been a banneret; 1 
certainly he was not a baron. It i9 not unlikely that the two 
others, Henry Percy (Hotspur) and Gournay, an officer of 
the household, were also bannerets; they cannot at least be 
supposed to be barons, neither were they ever summoned to 

whose grandson, Lord Scrope of Masham, this Intricate snbject. Thus Scropo of 
was beheaded for a conspiracy against Mashatn, though certainty a baron, and 
Henry V. There was a family of Scrnpe tried next year by tho peers, is called 
as old as the reign of Henry II.; but it chevalier in an instrument of 1 H. V. 
is not clear, notwithstanding Dugdaie's Kymer, t. ix. p. 18. So in the indictment 
assertion, that the Scropes descended from against Sir John Oldeastie, he is con- 
them, or at least that they held the same stantly styled knight, though he had been 
lands : nor were the Scrupes barons, as summoned several times as lord Cobham, 
appears hy their paying a relief of only in right of his wife, who Inherited that 
sixty marks for three knights’ tees. Dug- barony. Rot. Pari. vol. lv. p. 107. 
dale's Baronuge, p. 654. ' Blomefirld’s Hist, of Norfolk, vol. ill. 

The want of consistency in old records p. 646 (folio edit.), 
throws much additional difficulty over 
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any subsequent parliament. Yet in the only record we pos- 
sess of votes actually given in the house of lords they appear 
to have been reckoned among the rest . 1 

The next method of conferring an honor of peerage was 
by creation in parliament. This was adopted by 
Edward III. in several instances, though always, pwr» by 
I believe, for the higher titles of duke or earl. It 
is laid down by lawyers that whatever the king is said in an 
ancient record to have done in full parliament must be taken 
to have proceeded from the whole legislature. As a question 
of fact, indeed, it might be doubted whether, in many pro- 
ceedings where this expression is used, and especially in the 
creation of peers, the assent of the commons was specifically 
and deliberately given. It seems hardly consonant to the 
circumstances of their order under Edward III. to suppose 
their sanction necessary in what seemed so little to concern 
their interest. Yet there is an instance in the fortieth year 
of that prince where the lords individually, and the commons 
with one voice, are declared to have consented, at the king’s 
request, that the lord de Coucy, who had married his daugh- 
ter, and was already possessed of estates in England, might 
be raised to the dignity of an earl, whenever the king should 
determine what earldom he would confer upon him.* Under 
Richard II. the marquisate of Dublin is granted to Vere by 
full consent of all the estates. But this instrument, besides 
the unusual name of dignity, contained an extensive jurisdic- 
tion and authority over Ireland.’ In the same reign Lancas- 
ter was made duke of Guienne, and the duke of York’s son 
created earl of Rutland, to hold during his father’s life. The 
consent of the lords and commons is expressed in their patents, 
and they are entered upon the roll of parliament . 4 Henry V. 
created his brothers dukes of Bedford and Gloucester by re- 
quest of the lords and commons . 6 But the patent of Sir 
Jolin Cornwall, in the tenth of Henry VL, declares him to be 
made lord Fanhope, “by consent of the lords, in the presence 
of the three estates of parliament;” as if it were designed 
to show that the commons had not a legislative voice in the 
creation of peers.* 

The mention I have made of creating peers by act of par- 



326 


CLERGY SUMMONSED Chap. Yin. Part III. 


And by linment has partly anticipated the modem form of 
patent. letters-patent, with which the other was nearly 
allied. The first instance of a barony conferred by patent 
was in the tenth year of Riehard II., when Sir John Holt, a 
judge of the Common Pleas, was ereated lord Beauehamp 
of Kidderminster. Holt’s patent, however, passed while 
Riehard was endeavoring to aet in an arbitrary manner ; and 
in fact he never sat in parliament, having been attainted in 
that of the next year by the name of Sir John Holt. In a 
number of subsequent patents down to the reign of Henry 
VII. the assent of parliament is expressed, though it fre- 
quently happens that no mention of it ocenrs in the parlia- 
mentary roll. And in some instances the roll speaks to the 
consent of parliament where the patent itself is silent. 1 

It is now perhaps scarcely known by many persons not 
unversed in the constitution of their country, that, 
summoned besides the bishops and bnronial abbots, the in- 
paH lament ^ !r > or clergy were regularly summoned at every 
parliament In the writ of summons to a bishop 
he is still directed to cause the dean of his cathedral ehurch, 
the arehdeaeon of his diocese, with one proctor from the chap- 
ter of the former, and two from the body of his elergy, to 
attend with him at the plaee of meeting. This might, by an 
inobservant reader, be confounded with the summons to the 
convocation, whieh is composed of the same constituent parts, 
and, by modern usage, is made to assemble on the same day. 
But it may easily he distinguished by this difference — that 
the convocation is provincial, and summoned by the metro- 
politans of Canterbury and York ; whereus the elatise com- 
monly denominated pnemunientes (from its first word) in the 
writ to eaeh bishop proceeds from the erown, and enjoins the 
attendance of the clergy at the national council of parlia- 
ment. 2 

The first unequivocal instance of representatives appearing 
for the lower elergy is in the year 1255, when they are ex- 
pressly named by the author of the Annals of Burton.* 

3 West’s Inquiry, p. 85. This writer kept in sight. It was his object to prove 
does not allow that the king possessed that the pending bill to limit the num- 
the prerogative of creating new peers, here of the peerage was conformable to 
without consent of parliament. But the original constitution. 

Prynne (1st Register, p.225), who geoer- * Hody’s History of Convocations, p. 
aliy adopts the same theory of peerage 12. Dissertntio do antiquk et modern! 
as West, strongly asserts the contrary ; Synod! Anglican! Constitutions, prefixed 
and the party clews of the latter's trea- to Wilkins’s Concilia, t. 1. 

Use, which I mentioned above, should be *2 Gale, Scrtptores Her. Anglic. L 11. 
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They preceded, therefore, by a few yeara the house of com- 
mons; but the introduction of each was founded upon the 
same principle. The king required the clergy’s money, but 
dared not take it without their consent. 1 In the double 
parliament, if so we may call it, summoned in the eleventh 
of Edward I. to meet at Northampton and York, and divided 
according to the two ecclesiastical provinces, the proctors of 
chapters for each province, but not those of the diocesan 
clergy, were summoned through a royal writ addressed to 
the archbishops. Upon account of the absence of any depu- 
ties from the lower clergy these assemblies refused to grant 
a subsidy. The proctors of both descriptions appear to have 
been summoned by the prtemunientes clause in the 22d, 23d, 
24th, 28th, and 35th years of the same king ; but in some 
other parliaments of his reign the pnemunientes clause is 
omitted.* The same irregularity continued under his suc- 
cessor ; and the constant usage of inserting this clause in the 
bishop’s writ is dated from the twenty-eighth of Edward III.* 
It is highly probable that Edward I., whose legislative 
mind was engaged in modelling the constitution on a compre- 
hensive scheme, designed to render the clergy an effective 
branch of parliament, however their continual resistance 
may have defeated the accomplishment of this intention. 4 
We find an entry upon the roll of his parliament at Carlisle, 
containing a list of all the proctors deputed to it by the 
several dioceses of the kingdom. This may be reckoned a 
clear proof of their parliamentary attendance during his 
reign under the praemunientes clause ; since the province of 
Canterbury could not have been present in convocation at a 
city beyond its limits.* And indeed, if we were to found our 
judgment merely on the language used in these writs, it 
would be hard to resist a very strange paradox, that the 
clergy were not only one of the three estates of the realm, 
but as essential a member of the legislature by their repre- 
sentatives as the commons.® They are summoned in the 


p. 855 ; Hody, p. 845. Atterbury (Rights 
of Convocations, p. 295, 815) endeavors 
to show that the clergy had been repre- 

sented in parliament from the Conquest 
as well as before It. Many of the pas- 

sages he quotes are very Inconclusive ; 
but possibly there may be some weight 
In one from Matthew Paris, ad ann. 1247 

and two or three writs of the reign of 

Henry III 


1 Hody, p. 881 ; Atterbury’s Rights of 
Convocations, p. 221. 

1 Body, p. 386 ; Atterbnry, p. 222. 

» llody, p. 891. 

« Gilbert's Hist, of Exchequer, p. 47. 

» Rot. Pari. vol. I. p 189 ; Atterbnry, 
p. 229. 

• The lower house of convocation. In 

1547, terrified at the progress of reforma- 

tion, petitioned that, “ according to the 
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earliest year extant (23 E. I.) ad tractandum, ordinandum et 
faciendum nobiseum, et eum cfeteris pnelatis, proceribus, ac 
aliis moolis regni nostri ; in that of the next year, ad ordi- 
nandum de quantitate et modo subsidii ; in that of the twen- 
ty-eighth, ad faciendum et consentiendum his, qua; tune de 
comniuni consilio ordinari contigerit In later times it ran 
sometimes ad faciendum et consentiendum, sometimes only 
ad consentiendum ; which, from the fifth of Richard II., has 
been the term invariably adopted. 1 Now, as it is usual to 
infer from the same words, when introduced into the writs 
for election of the eommons, that they possessed an enacting 
power, implied in the words ad faciendum, or at least to 
deduce the necessity of their assent from the words ad 
consentiendum, it should seem to follow that the clergy were 
invested, as a branch of the parliament, with rights no less 
extensive. It is to be considered how we can reconcile these 
apparent attributes of political power with the unquestiona- 
ble facts that almost all laws, even while they continued to 
attend, were passed without their eoneurrenee, and that, after 
some time, they eeased altogether to comply with the writ.* 
The solution of this difficulty can only be found in that 
estrangement from the common law and the temporal courts 
whieh the clergy tliroughout Europe were disposed to effeet. 
In this country their ambition defeated its own ends; and 
wliile they endeavored by privileges and immunities to sepa- 
rate themselves from the people, they did not perceive that 
the line of demarcation thus strongly traced would cut them 
off from the sympathy of common interests. Everything 
which they could call of ecclesiastical cognizanee was drawn 
into their own courts ; while the administration of what they 
contemned as a barbarous system, the temporal law of the 
land, fell into the hands of lay judges. But these were men 

tenor of tbe king’s writ, and the ancient parliament tIU the Reformation. OU- 
enstoma of the realm, they might have berfs Hiat. of the Exchequer, p. 67. 
room and place and be associated with > Itody. p. 392. 

the commons in the nether house of this > The prsemunlentrs clanse in a bish- 
present parliament, as members of the op’s writ of summons was so far regarded 
commonwealth and tbe king's most hum- down to the Reformation, that proctors 
hie sutyocta.” Burnet’s llist. of Ref- were elected, and their names returned 
ormatlon, eol. ii. i Appendix, No. 17. upon the writ ; though the clergy nerer 
This assertion that the clergy had ever attended from the beginning of the flf- 
bcen associated as one body with the teenth century, and gave their money 
commons Is not borne out by anything only in convocation. Since the Refcrma- 
that appears on our records, and Is con- tlon the clause has been preserved for 
tradicted by many passages. But It Is form merely In the writ. Wilkins, Dis- 
said that the clergy were actually so ertatio, nbi supra. 

united with the eommons in tbe Irish 
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not less subtle, not less ambitious, not less attached to their 
profession than themselves ; and wielding, as they did in the 
courts of Westminster, the delegated sceptre of judicial 
sovereignty, they soon began to control the spiritual jurisdic- 
tion, and to establish the inherent supremacy of the common 
law. From this time an inveterate animosity subsisted be- 
tween the two courts, the vestiges of which have only been 
effaced by the liberal wisdom of modem ages. The general 
love of the common law, however, with the great weight of 
its professors in the king’s council and in parliament, kept th 
clergy in surprising subjection. None of our kings after 
Henry IU. were bigots ; and the constant tone of the com- 
mons serves to show that the English nation was thoroughly 
averse to ecclesiastical influence, whether of their own church 
or the see of Rome. 

It was natural, therefore, to withstand the interference of 
the clergy summoned to parliament in legislation, as much as 
that of the spiritual court in temporal jurisdiction. With 
the ordinary subjects, indeed, of legislation they had little 
concern. The oppressions of the king’s purveyors, or es- 
cheators, or officers of the forests, the abuses or defects of 
the common law, the regulations necessary for trading towns 
and seaports, were matters that touched them not, and to 
which their consent was never required. And, as they well 
knew there was no design in summoning their attendance but 
to obtain money, it was with great reluctance that they 
obeyed the royal writ, which was generally obliged to be en- 
forced by an archiepiscopal mandate . 1 Titus, instead of an 
assembly of deputies from an estate of the realm, they be- 
came a synod or convocation. And it seems probable that 
in most, if not all, instances where the clergy are said in the 
roll of parliament to have presented their petitions, or are 
otherwise mentioned as a deliberative body, we should sup- 
pose the convocation alone of the province of Canterbury to 
be intended.* For that of York seems to have been always 

» Hody, p. 896, 408, fco. In 1814 the The Utter seems to think that the clergy 
clergy protest even against the recital of of both provinces never actually met in a 

the king's writ to the archhishop direct- national oonucil or house of parliament, 

log him to summon the clergy of his pro- under the prssmunieutes writ, after the 
vlnce In his letters mandatory, declaring reign of Edward II., though the proctors 
that the English clergy had not been were dnly returned. But Hody does not 
accustomed, nor ought by right, to be go quite so br, and Atterbury had a par- 
convoked hy the king’s authority. Atter- UcuUr motive to enhance the influence 
bury, p. 280. of the convocation of Canterbury. 

> Hody, p. 425. Atterbury, p. 42, 283 
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considered as inferior, and even ancillary, to the greater 
province, voting subsidies, and even assenting to canons, 
without deliberation, in compliance with the example of Can- 
terbury ;* the convocation of which province consequently 
assumed the importance of a national council. But in either 
point of view the proceedings of this ecclesiastical assembly, 
collateral in a certain sense to parliament, yet very inti- 
mately connected with it, whether sitting by virtue of the 
pnemunientes clause or otherwise, deserve some notice in a 
constitutional history. 

In the sixth year of Edward III. the proctors of the 
clergy are specially mentioned as present at the speech pro- 
nounced by the king’s commissioner, and retired, along with 
the prelates, to consult together upon the business submitted 
to their deliberation. They proposed accordingly a sentence 
of excommunication against disturbers of the peace, which 
was assented to by the lords and commons. The clergy are 
said afterwards to have had leave, as well as the knights, 
citizens, and burgesses, to return to their homes ; the prel- 
ates and peers continuing with the king.* This appearance 
of the clergy in full parliament is not, jierhaps, so decisively 
proved by any later record. But in the eighteenth of the 
same reign several petitions of the clergy are granted by the 
king and his council, entered on the roll of parliament, and 
even the statute roll, and in some respects are still part of 
our law.* To these it seems highly probable that the com- 
mons gave no assent ; and they may be reckoned among the 
other infringements of their legislative rights. It is remark- 
able that in the same parliament the commons, as if appre- 
hensive of what was in preparation, besought the king that 
no petition of the clergy might be granted till he and his 
council should have considered whether it would turn to the 
prejudice of the lords or commons . l * * 4 

A series of petitions from the clergy, in the twenty-fifth 
of Edward III., had not probably any real assent of the 
commons, though it is once mentioned in the enacting words, 
when they were drawn into a statute.* Indeed the petitions 


l Atterbnry, p. 46. 

* Rot. Pari. eol. 11. p. 64, 66. 

* 18 K. III. stat. 8. Rot. Part. toI. U. 

p. 161. This Is the parliament In which 
It ts Tory doubtful whether any deputies 
from cities and boroughs had a place. 


The pretended statutes were therefore 
srery way null; being fiilarly imputed 
to au incomplete parliament. 

* Rot. Pari. eol. 11. p. 161. 

» 26 B. HI. stat. 8. 
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correspond so little with the general sentiment of hostility 
towards ecclesiastical privileges manifested by the lower 
house of parliament, that they would not easily have ob- 
tained its acquiescence. The convocation of the province of 
Canterbury presented several petitions in the fiftieth year of 
the same king, to which they received an assenting answer ; 
but they are not found in the statute-book. This, however, 
produced the following remonstrance from the commons at 
the next parliament : “ Also the commons beseech their lord 
the king, that no statute nor ordinance be made at the peti- 
tion of the clergy, unless by assent of your commons ; and 
that your commons be not bound by any constitutions which 
they make for their own profit without the commons’ assent. 
For they will not be bound by any of your statutes or ordi- 
nances made without their assent .” 1 * * The king evaded a 
direct answer to this petition. But the province of Canter- 
bury did not the less present their own grievances to the 
king in that parliament, and two among the statutes of the 
year seem to be founded upon no other authority . 4 

In the first session of Richard II. the prelates and clergy 
of both provinces are said to have presented their schedule 
of petitions which appear upon the roll, and three of which 
are the foundation of statutes unassented to in all probability 
by the commons.® If the clergy of both provinces were 
actually present, as is here asserted, it must of course have 
been as a house of parliament, and not of convocation. It 
rather seems, so far as we can trust to the phraseology of 
records, that the clergy sat also in a national assembly under 
the king’s writ in the second year of the same king . 4 Upon 
other occasions during the same reign, where the representa- 
tives of the clergy are alluded to as a deliberative body, 
sitting at the same time with the parliament, it is impossible 
to ascertain its constitution; and, indeed, even from those 
already cited we cannot draw any positive inference.® But 

1 26 K m. (tat. 3, p. 388. The word II. o. 18, 14, 16. But see Hody, p. 426; 
lAfy In ambiguous j Whitelocke (on Par- Atterhury, p. 829. 

Jiamcutory writ, vol. 11. p. 346) Interpret* * Rot. Pari. rol. 111. p. 87. 

It of the common* : I should rather aup- 5 It might be argued, from a passage 
pose It to mean the clergy. in the parliament-roll of 21 R. II., that 

‘ l 50 K. III. c. 4 .V 6. the clergy of both prorlncee were not 

• Rot. Pari. rol. 111. p. 25. A noetre only present, hut that they were ac- 
tive excellent eelgneur le roy suppliant counted an essential part of parliament 
hnmblement sea derates ora tours, le* in temporal matters, which is contrary to 

prelat* et la clergie de la province de the whole tenor of our laws. The com- 
Caaterhirxat d’Ererwyk. Stut. 1 Richard mous are there said to have prayed that, 
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whether in convocation or in parliament, they certainly 
formed a legislative council in ecclesiastical matters by the 
advice and consent of which alone, without that of the com- 
mons (I can say nothing as to the lords), Edward III. and 
even Richard II. enacted laws to bind the laity. I have 
mentioned in a different place a still more conspicuous in- 
stance of this assumed prerogative ; namely, the memorable 
statute against heresy in the second of Henry IV.; which 
can hardly be deemed anything else than an infringement of 
the rights of parliament, more clearly established at that 
time than at the accession of Richard II. Petitions of the 
commons relative to spiritual matters, however frequently 
proposed, in few or no instances obtained the king’s assent 
so as to pass into statutes, unless approved by the convoca- 
tion . 1 But, on the other hand, scarcely any temporal laws 
appear to have passed by the concurrence of the clergy. 
Two instances only, so far as I know, are on record : the 
parliament held in the eleventh of Richard II. is annulled 
by that in the twenty-first of his reign, “ with the assent of 
the lords spiritual and temporal, and the proctors of the 
clergy, and the commons;”* and the statute entailing the 
crown on the children of Henry IV. is said to be enacted on 
the petition of the prelates, nobles, clergy, and commons.* 
Both these were stronger exertions of legislative authority 
than ordinary acts of parliament, and were very likely to be 
questioned in succeeding times. 


“whereat many Judgments and ordi- 
nances formerly made In parliament bad 
been annulled beeatsse the estaU of clergy 
had not been present thereat, the prelates 
and clergy might make a proxy with suf- 

ficient power to consent in their name 
to all things done in this parliament.” 
Whereupon the spiritual lords agreed to 
intrnst their powers to Sir Thomas Percy, 
and gave him a procnratlon commencing 
in the following words: “Nos Thomas 
Cantuar’ et Robertus Ebor’ archleplscopl, 
ao prselatl et clems utriusque provincial 
Cantuar’ et Ebor' jure ccdcsiarum nostra- 
rum et temporalistm earundem habentes 
jus interessendi in singulis parliaments 
domlni nostri regls et regnl Anglic pro 
tempore celebrandls, necnon tractandl et 
expediendi In elsdem quantum ad singula 
in instant! parllamento pro statu et 
honore domlni noetri regls, necnon re- 
gatta suss, ae quiete, pace, et tranqullli- 
tate regnl judlcialiter jnstlfieandls, vene- 

rablll rlro domino Thomas de Percy 

tnlllti, nos tram plenarle committlmua 


potestatem.” It may be perceired by 
them expressions, and more unequiv- 
ocally hy the nature of the case, that it 
was the judicial power of parliameut 
which the spiritual lords delegated to 

their proxy. Many impeachments fbr 

capital offences were coming on, at which, 
by their canons, the bishops could not 
assist. But It can never be conceived 
that the Inferior clergy had any share In 
this high judicature. And, upon looking 
attentively at the words above printed In 
italics, it will be evident that the spiritual 
lords bolding by barony are the only 
persons designated ; whatever may have 
been mount hy the singular phrase, as 
applied to them, clerns utriusque pro- 
vincial. Rot. Pari. vol. ill. p. 848. 
i Atterbnry, p. 846. 
s 21 R. II. c. 12. Burnet’s Hist, of 
Reformation (voi. ii. p. 4T) led me to this 
act, which I had overlooked. 
s Rot. Pari. vol. ill. p.682. Atterbury, 



English Const. 


THE KING’S COUNCIL. 


133 


The supreme judicature, which had been exercised by the 
ting’s court, was diverted, about the reign of Jnrigd)ctlon 
John, into three channels ; the tribunals of King’s of the King's 
Bench, Common Pleas, and the Exchequer . 1 eo,mcU - 
These became the regular fountains of justice, which soon 
almost absorbed the provincial jurisdictions of the sheriff 
and lord of manor. But the original institution, having been 
designed for ends of state, police, and revenue, lull as much 
as for the determination of private suits, still preserved the 
most eminent parts of its authority. For the king’s ordinary 
or privy council, which is the usual style from the reign of 
Edward I., seems to have been no other than the king’s court 
(curia regis) of older times, being composed of the same 
persons, and having, in a principal degree, the same subjects 
of deliberation. It consisted of the chief ministers; as the 
chancellor, treasurer, lord steward, lord admiral, lord mar- 
shal, the keeper of the privy seal, the chamberlain, treasurer, 
and comptroller of the household, the chancellor of the ex- 
chequer, the master of the wardrobe; and of the judges, 
king’s seijeant, and attorney-general, the master of the rolls, 
and justices in eyre, who at that time were not the same as 
the judges at Westminster. When all these were called 
together, it was a full council ; but where the business was 
of a more contracted nature, those only who were fittest to 
advise were summoned ; the chancellor and judges for mat- 
ters of law; the officers of state for what concerned the 
revenue or household.® 

The business of this council, out of parliament, may be 
reduced to two heads ; its deliberative office as a council of 
advice, and its decisive power of jurisdiction. With respect 
to the first, it obviously comprehended all subjects of political 
deliberation, which were usually referred to it by the king : 
this being in fact the administration or governing council of 

i The ensning sketch of the jnrisdlc- now say, the ministers, had no occasion 
tion exercised hy the king’s conncli has for the presence of judges or any lawyers 

been chiefly derived from Sir Matthew in the secret connells of the crown. They 

Hale’s Treatise of the jurisdiction of the become, therefore, a conncli of govern- 
Lords' Honse in Parliament, published meat, though always members of the 
by Mr. llargmre. concilium ordinarium ; and, in the former 

* The words “ privy conncli ” are said capacity, began to keep formal records of 
not to be need till after the reign of their proceedings. The acts of this conn- 
Henry VI. ; the former style was “ordl- cii, though, as I have just said, it bore 
nary” or “continual conncil.” Bnt a as yet uo distinguishing name, are extant 
distinction had always been made, ac- from the year 1886. and for seventy years 
cording to the nature of the hnsiness; afterwards are known through the vola- 
tile great offlcers of state, or, as we might ahle publication of Sir Harris Nicolas. 
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state, the distinction of a cabinet being introdnced in compar- 
atively modern times. But there were likewise a vast num- 
ber of petitions continually presented to the council, upon 
which they proceeded no further than to sort, as it were, and 
forward them by indorsement to the proper courts, or advise 
the suitor what remedy he had to seek. Thus some petitions 
are answered, “ this cannot be done without a new law ; ” 
some were turned over to the regular court, as the chancery 
or king’s beneh ; some of greater moment were endorsed to 
be heard “ before the great council ; ” some, concerning the 
king’s interest, were referred to the chancery, or select per- 
sons of the council. 

The coercive authority exercised by this standing council 
of the king was far more imj>ortant. It may be divided into 
acts, legislative and judicial. As for the first, many ordi- 
nances were made in council ; sometimes upon request of the 
commons in parliament, who felt themselves better qnalified 
to state a grievance than a remedy ; sometimes without any 
pretence, unless the usage of government, in the infancy of 
our constitution, may be thought to afford one. These were 
always of a temporary or partial nature, and were considered 
as regulations not sufficiently important to demand a new 
statute. Thus, in the second year of Richard IL, the coun- 
cil, after hearing read the statute-roll of an act recently 
passed, confirming a criminal jurisdiction in certain cases 
upon justices of the peace, declared that the intention of 
parliament, though not clearly expressed therein, had been 
to extend that jurisdiction to certain other cases omitted, 
which accordingly they cause to be inserted in the commis- 
sions made to these justices under the great seal. 1 But they 
frequently so much exceeded what the growing spirit of pub- 
lic liberty would permit, that it gave rise .to complaint in par- 
liament. The commons petition in 13 R. II. that “ neither 
the chancellor nor the king’s council, after the close of par- 
liament, may make any ordinance against the common law, 
or the ancient customs of the land, or the statutes made 
heretofore or to be made in this parliament ; but that the 
common law have its course for all the people, and no judg- 
ment be rendered without due legal process.” The king an- 
swers, “ Let it be done as has been usual heretofore, saving 


i Rot. Purl. vol. ill. p. 84 



English Const. 


THE KING’S COUNCIL. 


135 


the prerogative ; and if any one is aggrieved, let him show it 
specially, and right shall be done him.” 1 * * * * * * This unsatisfactory 
answer proves the arbitrary spirit in which Richard was de- 
termined to govern. 

The judicial power of the council was in some instances 
founded upon particular acts of parliament, giving it power 
to hear and determine certain causes. Many petitions like- 
wise were referred to it from parliament, especially where 
they were left unanswered by reason of a dissolution. But 
independently of this delegated authority, it is certain tha 
the king’s council did anciently exercise, as well out of par- 
liament as in it, a very great jurisdiction, both in causes 
criminal and civil. Some, however, have contended, that 
whatever they did in this respect was illegal, and an en- 
croachment upon the common law and Magna Charta. And 
be the common law what it may, it seems an indisputable 
violation of the charter in its most admirable and essential 
article, to drag men in questions of their freehold or liberty 
before a tribunal which neither granted them a trial by their 
peers nor always respected the law of the land. Against 
this usurpation the patriots of those times never ceased to 
lift their voices. A statute of the fifth year of Edward III. 
provides that no man shall be attached, nor his property 
seized into the king’s hands, against the form of the great 
charter and the law of the land. In the twenty-fifth of the 
same king it was enacted, that “ none shall be taken by peti- 
tion or suggestion to the king or his council, unless it be by 
indictment or presentment, or by writ original at the common 
law, nor shall be put out of his franchise or freehold, unless 
he be duly put to answer, and forejudged of the same by 
due course of law.”* This was repeated in a short act of 
the twenty-eighth of his reign; 8 but both, in all probability, 
were treated with neglect; for another was passed some 
years afterwards, providing that no man shall be put to 
answer without presentment before justices, or matter of 
record, or by due process and writ original according to the 

1 Rot. Pari. toI. lit. p. 266. pleas of freehold before the council, took 

1 26 E. III. atat. 6, c 4. Probably away the compulsory finding of men-at- 

thls fifth statute of the 25th of Edward arms and other troops, confirmed tho 

III. is the most extensively beneficial act leasonable aid of the king’s tenants fixed 

in the whole body of our laws. It es- by 8 E. I., and prodded that the king’s 

tablished certainty In treasons, regu- protection should not hinder cirii process 

lated purveyance, prohibited arbitrary or execution, 

imprisonment and the determination of » 28 E. III. c. 8. 
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old law of the land. The answer to the petition whereon 
this statute is grounded, in the parliament-roll, expressly de- 
clares this to be an article of the great charter . 1 * Nothing, 
however, would prevail on the council to surrender so emi- 
nent a power, and, though usurped, yet of so long a continu- 
ance. Cases of arbitrary imprisonment frequently occurred, 
and were remonstrated against by the commons. The right 
of every freeman in that cardinal point was as indubitable, 
legally speaking, as at this day ; but the courts of law were 
afraid to exercise their remedial functions in defiance of so 
powerful a tribunal. After the accession of the Lancastrian 
family, these, like other grievances, became rather less fre- 
quent, but the commons remonstrate several times, even in 
the minority of Henry VI., against the council’s interference 
in matters cognizable at common law . 3 In these later times 
the civil jurisdiction of the council was principally exercised 
in conjunction with the chancery, and accordingly they are 
generally named together in the complaint. The chancellor 
having the great seal in his custody, the council usually bor- 
rowed its process from his court. This was returnable into 
chancery even where the business was depending before the 
council. Nor were the two jurisdictions less intimately 
allied in their character, each being of an equitable nature ; 
and equity, as then practised, being little else than innova- 
tion and encroachment on the course of law. This part, 
long since the most important of the chancellor’s judicial 
function, cannot be traced beyond the time of Richard II., 
when, the practice of feoffments to uses having been intro- 
duced, without any legal remedy to secure the cestui que use, 
or usufructuary, against his feoffees, the court of chancery 


i 8 H. VI. p. 292 ; 8 H. VI. p.343 ;10 H.’ 
1 VI. p. 403; 15 H. VI. p. 601. To on« of 


I 42 K. III. o. 8, and Rot. Pari. Tol. U. and for which then w u always a proris- 
p. 296. It U not surprising that the Ion In tbeir castles, enabled them to 

king’s council should hare persisted in nnder this oppressive jurisdiction ef- 

these transgressions of their lawful an- fectnal. 

thority, when we find a similar jnrtsdic- * Rot Pari. 17 R. II. rol. 111. p. 8 
tion usurped by f “ .... " ~ ~ ' - 

persons. Complali . 

of Richard II. that men wen compelled ' . _ . 

to answer befon the council of divert these (10 H. VI.), “ that none should be 
lord s and ladies, for their freeholds and pnt to answer for bis freehold In porlia- 
otber matters cognizable at common law, ment, nor befon any court or council 
and a nmedy for this abuse Is given by when such things an not cognisable by 
petition in chancery, stat. 15 R. II. o. the law of the land.” the king gave a 
12. This set Is confirmed with a penalty denial. As It was lens usual to refuse 
on its contruveners the next year, 18 R. promises of this kind than to forget them 
II. e. 2. The private jails which some afterwards, I do not understand the mo- 
lords wen permitted by law to possess, tive of this. 
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undertook to enforce this species of contract by process of 
its own. 1 

Such was the nature of the king’s ordinary council in 
itself, as the organ of his executive sovereignty, and such 
the jurisdiction which it habitually exercised. But it is also 
to be considered in its relation to the parliament, during 
whose session, either singly or in conjunction with the lords’ 
house, it was particularly conspicuous. The great officers of 
state, whether peers or not, the judges, the king’s serjeant, 
and attorney-general, were, from the earliest times, as the 
latter still continue to be, summoned by special writs to the 
upper house. But while the writ of a peer runs ad tractan- 
dum nobiscum et cum ceteris prselatis, magnatibus et pro- 
ceribus, that directed to one of the judges is only ad tractan- 
dum nobiscum et cum caeteris de consilio nostro; and the 
seats of the latter are upon the woolsacks at one extremity 
of the house. 

In the reigns of Edward I. and II. the council appear to 
have been the regular advisers of the king in passing laws to 
which the houses of parliament had assented. The pream- 
bles of most statutes during this period express their con- 
currence. Thus the statute Westm. I. is said to be the act 
of the king by his council, and by the assent of archbishops, 
bishops, abbots, priors, earls, barons, and all the commonalty 
of the realm being hither summoned. The statute of escheat- 
ors, 29 E. I., is said to be agreed by the council, enumerat- 
ing their names, all whom appear to be judges or public 
officers. Still more striking conclusions are to be drawn 
from the petitions addressed to the council by both houses of 
parliament In the eighth of Edward II. there are four pe- 
titions from the commons to the king and his council, one 
from the lords alone, and one in which both appear to have 
joined. Later parliaments of the same reign present us with 

* Hale’s Jurisdiction or Lords’ Honse, to advise ora remedy against the ensuing 

. 46. Coke, 2 Inst. p. 663. The last parliament. It may perhaps be inferred 
author places this a little later. There from hence that the writ or subpoena out 

Is a petition or the commons, in the roll or chancery had not yet been applied to 

or the 4th or Henry IV. p. 611. that, protect tbe cestui que use. But it is 
whereas many grantees and fcoflees In equally possible that the commons, bo- 
trust for their grantors and fooRers alien- log disinclined to vbat they would deem 
ate or charge the tenements granted, in an illegal Innovation, wore endeavoring 
which ease there is no remedy unless one to reduce these fiduciary estates within 
is ordered by parliament , that the king the pale or the common law, as waa 
and lords would provide a remedy. This afterwards done by the statute of uses, 
petition is referred to the king's council [Nora X.J 
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several more instances of the like nature. Thus in 18 
E. II. a petition begins, “ To our lord the king, and to his 
council, the archbishops, bishops, prelates, earls, barons, and 
others of the commonalty of England, show,” &C. 1 

But from the beginning of Edward III.’s reign it seems 
that the council and the lords’ house in parliament were often 
blended together into one assembly. This was denominated 
the great council, being the lords spiritual and temporal, with 
the king’s ordinary council annexed to them, as a council 
within a council. And even in much earlier times the lords, 
as hereditary counsellors, were, either whenever they thought 
fit to attend, or on special summonses by the king (it is hard 
to say which), assistant members of this council, both for ad- 
vice and for jurisdiction. This double capacity of the peer- 
age, as members of the parliament or legislative assembly 
and of the deliberative and judicial council, throws a very 
great obscurity over the subject- However, we find that 
private petitions for redress were, even under Edward I., 
presented to the lords in parliament as much as to the ordi- 
nary council. The parliament was considered a high court 
of justice, where relief was to be given in cuses where the 
course of law was obstructed, as well as where it was defec- 
tive. Hence the intermission of parliaments was looked ujxm 
as a delay of justice, and their annual meeting is demanded 
upon that ground. “ The king,” says Fleta, “ lias his court 
in his council, in his parliaments, in the presence of bishops, 
earls, barons, lords, and other wise men, where the doubtful 
cases of judgments are resolved, and new remedies are pro- 
vided against new injuries, and justice is rendered to every 
man according to his desert.” * In the third year of Edward 
II. receivers of petitions began to be appointed at the open- 
ing of every parliament, who usually transmitted them to the 
ordinary, but in some instances to the great council. These 
receivers were commonly three for England, and three for 
Ireland, Wales, Gascony, and other foreign dominions. There 
were likewise two corresponding classes of auditors or triers 
of petitions. These consisted partly of bishops or peers, 
partly of judges and other members of the council; and 
they seem to have been instituted in order to disburden the 
council by giving answers to some petitions. But about the 

1 Hot. Part. toI. L p. 416. • I>. 11. e. 3. 
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middle of Edward III.’s time they ceased to act juridically 
in this respect, and confined themselves to transmitting pe- 
titions to the lords of the council. 

The great council, according to the definition we have 
given, consisting of the lords spiritual and temporal, in con- 
junction with the ordinary council, or, in other words, of all 
who were severally summoned to parliament, exercised a 
considerable jurisdiction, as well civil as criminal. In this 
jurisdiction it is the opinion of Sir M. Hale that the council, 
though not peers, had right of suffrage; an opinion very 
probable, when we recollect that the council by themselves, 
both in and out of parliament, possessed in fact a judicial au- 
thority little inferior ; and that the king’s delegated sovereign- 
ty in the administration of justice, rather than any intrinsic 
right of the peerage, is the foundation on which the judica- 
ture of the lords must be supported. But in the time of 
Edward HI. or Richard II. the lords, by their ascendency, 
threw the judges and rest of the council into shade, and took 
the decisive jurisdiction entirely to themselves, making use of 
their former colleagues but as assistants and advisers, as they 
still continue to be held in all the judicial proceedings of that 
house. 1 

Those statutes which restrain the king’s ordinary council 
from disturbing men in their freehold rights, or questioning 
them for misdemeanors, have an equal application to the 
lords’ house in parliament, though we do not frequently meet 
with complaints of the encroachments made by that assem- 
bly. There was, however, one class of cases tacitly excluded 
from the operation of those acts, in which the coercive juris- 
diction of this high tribunal had great convenience ; namely, 
where the ordinary course of justice was so much obstructed 
by the defending party, through riots, combinations of main, 
tenance, or overawing influence, that no inferior court would 
find its process obeyed. Those ages, disfigured in their quiet- 
est season by rapine and oppression, afforded no small num- 
her of cases that called for this interposition of a paramount 
authority.* Another indubitable branch of this jurisdiction 

I [Note XI.] lawe shall be remitted ther to be detcr- 

> This Is remarkably expressed in one mined ; but if so be that the dlscreslou 
of the articles agreed In parliament 8 H. of the counselll (fell! to grete myght on 
VI. for tbe regulation of the council, that 6 syde, and nnmyght on that other, 

“ Item, that alle the bllles that compre- or ollee other cause resonable yat shal 

hend matters terminable atte the common more him." Hot Pari. rol. It. p. 918. 


140 


THE KING’S COUNCIL. Chap. Vm. Part Hi. 


was in writs of error ; but it may be observed that their de- 
termination was very frequently left to a select committee of 
peers and councillors. These, too, cease almost entirely with 
Henry IV. ; and were scarcely revived till the accession of 
James I. 

Some instances occur in the reign of Edward III. where 
recotds have been brought into parliament, and annulled 
with assent of the commons as well as the rest of the legis- 
lature . 1 But these were attainders of treason, which it 
seemed gracious and solemn to reverse in the most authentic 
manner. Certainly the commons had neither by the nature 
of our constitution nor the practice of parliament any right 
of intermeddling in judicature, save where something was re- 
quired beyond the existing law, or where, as in the statute 
of treasons, an authority of that kind was particularly re- 




English Const. CHARACTER OF GOVERNMENT. 141 

served to both houses. This is fully acknowledged by them- 
selves in the first year of Henry IV. 1 But their influence 
upon the balance of government became so commanding in a 
few years afterwards, that they contrived, as has been men- 
tioned already, to have petitions directed to them, rather than 
to the lords or couneil, and to transmit them, either with a 
tacit approbation or in the form of acts, to the upper house. 
Perhaps this encroachment of the commons may have con- 
tributed to the disuse of the lords’ jurisdiction, who would 
rather relinquish their ancient and honorable but laborious 
function than share it with such bold usurpers. 

Although the restraining hand of parliament was continually 
growing more effectual, and the notions of legal 
right acquiring more precision, from the time of character 
Magna Charta to the civil wars under Henry VI., 
we may justly say that the general tone of adminis- *■> «••«• 
tration wa3 not a little arbitrary. The whole fabric ag0 *' 
of English liberty rose step by step, through much toil and 
many sacrifices, each generation adding some new security to 
the work, and trusting that posterity would perfect the labor 
as well as enjoy the reward. A time, perhaps, was even then 
foreseen in the visions of generous hope, by the brave knights 
of parliament and by the sober sages of justice, when the 
proudest ministers of the crown should recoil from those bar- 
riers whieh were then daily pushed aside with impunity. 

There is a material distinction to be taken between the 
exercise of the king’s undeniable prerogative, however repug- 
nant to our improved principles of freedom, and the abuse or 
extension of it to oppressive purposes. For we cannot fairly 
consider as part of our ancient constitution what the parlia- 
ment wa3 perpetually remonstrating against, and the statute- 
book is full of enactments to repress. Doubtless the continual 
acquiescence of a nation in arbitrary government may ulti- 
mately destroy all privileges of positive institution, and leave 
them to recover, by sueh means a3 opportunity shall offer, the 
natural and imprescriptible rights for whieh human societies 
were established. And this may perhaps be the case at 
present with many European kingdoms. But it would be 
necessary to shut our eyes with deliberate prejudice against 
the whole tenor of the most unquestionable authorities, against 


Rot. Pul. toI. ill. p. 437. 
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the petitions of the commons, the acta of the legislature, the 
testimony of historians and lawyers, before we could ussert 
that England acquiesced in those abuses and oppressions 
which it must be confessed she was unable fully to prevent. 

The word prerogative is of a peculiar import, and scarcely 
understood by those who come from the studies of political 
philosophy. We cannot define it by any theory of executive 
functions. All these may be comprehended in it ; but also a 
great deal more. It is best, perhaps, to be understood by its 
derivation, and has been said to be that law in case of the 
king which is law in no case of the subject . 1 Of the higher 
and more sovereign prerogatives I shall here say nothing ; 
they result from the nature of a monarchy, and have nothing 
very peculiar in their character. But the smaller rights of 
the crown show better the original lineaments of our consti- 
tution. It is said commonly enough that all prerogatives are 
given for the subject’s good. I must confess that no part of 
this assertion corresponds with my view of the subject. It 
neither appears to me that these prerogatives were ever given 
nor that they necessarily redound to the subject’s good. Pre- 
rogative, in its old sense, might be defined an advantage 
obtained by the crown over the subject, in cases where their 
interests came into competition, by reason of its greater 
strength. This sprang from the nature of the Norman gov- 
ernment, which rather resembled a scramble of wild beasts, 
where the strongest takes the best share, than a system 
founded upon principles of common utility. And, modified 
as the exercise of most prerogatives has been by the more 
liberal tone which now pervades our course of government, 
whoever attends to the common practice of courts of justice, 
and, still more, whoever consults the law-books, will not only 
be astonished at their extent and multiplicity, but very 
frequently at their injustice and severity. 

The real prerogatives that might formerly be exerted were 
sometimes of so injurious a nature, that we can 
urreyanw. jj ar d]y separate them from their abuse : a striking 
instance is that of purveyance, which will at once illustrate 
the definition above given of a prerogative, the limits within 
which it was to be exercised, and its tendency to transgress 
them. This was a right of purchasing whatever was neces- 

> Blacketone’a Comment, from finch, toI. i. e. 7. 
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sary for the king’s household, at a fair price, in preference to 
every competitor, and without the consent of the owner. By 
the same prerogative, carriages and horses were impressed 
for the king’s journeys, and lodgings provided for his attend- 
ants. This was defended on a pretext of necessity, or 
at least of great convenience to the sovereign, and was 
both of high antiquity and universal practice throughout 
Europe. But the royal purveyors had the utmost tempta- 
tion, and doubtless no small store of precedents, to stretch 
this power beyond its legal boundary ; and not only to fix 
their own price too low, but to seize what they wanted with- 
out any payment at all, or with tallies which were carried in 
vain to an empty exchequer . 1 2 * * * * * This gave rise to a number 
of petitions from the commons, upon which statutes were 
often framed ; but the evil was almost incurable in its nature, 
and never ceased till that prerogative was itself abolished. 
Purveyance, as I have already said, may serve to distinguish 
the defects from the abuses of our constitution. It was a re- 
proach to the law that men should be compelled to send their 
goods without their consent ; it was a reproach to the admin- 
istration that they were deprived of them without payment. 

The right of purchasing men’s goods for the use of the 
king was extended by a sort of analogy to their labor. Thus 
Edward III. announces to all sheriffs that William of Wal- 
singham had a commission to collect as many painters as 
might suffice for “ our works in St. Stephen’s chapel, West- 
minster, to be at our wages as long as shall be necessary,” 
and to arrest and keep in prison all who should refuse or 
be refractory; and enjoins them to lend their assistance . 8 
Windsor Castle owes its massive magnificence to laborers 
impressed from every part of the kingdom. There is even a 
commission from Edward IV. to take as many workmen in 

1 Letter* are directed to all thesherltb, length*, and tolled larger quantities of 

2 E. I., enjoining them to send np a wool, which he sold beyond ma, as well 

certain number of beeves, sheep, capons, as provisions for the supply of his army. 
Ac., for the king’s coronation. Rymer, In Doth cases the proprietors had tallies, 
vol. 11. p. 21. By the statute 21 E. III. or other securities ; hut their despair of 

e. 12, goods taken hy the purveyors were ohtalnlng payment gave rise, In 1838, to 

to be paid for on the spot If under twenty an Insurrection. There Is a singular 

shillings’ value, or within threo months’ apotogettcal letter of Edward to the arch- 

time If above that value. But It Is not hlshops on this occasion. Rymer, t. v. 
to be Imagined that this law was or could p. 10 ; see also p. 73, and Knyghton, col. 
be'observed. 2670. 

Edward III., Impelled by the exlgen- « Rymer, t. vl. p. 117. 
dee of his French war. went still greater 
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gold as were wanting, and employ them at the king’s cost 
upon the trappings of himself and his household . 1 

Another class of abuses intimately connected with unques- 
Abusea of tionable though oppressive rights of the crown 
feudal originated in the feudal tenure which bound all 

riKh “' the lands of the kingdom. The king had indis- 

putably a right to the wardship of his tenants in chivalry, 
and to the escheats or forfeitures of persons dying without 
heirs or attainted for treason. But his officers, under pre- 
tence of wardship, took jiossession of lands not held imme- 
diately of the crown, claimed escheats where a right heir 
existed, and seized estates as forfeited which were protected 
by the statute of entails. The real owner had no remedy 
against this disposition but to prefer his petition of right in 
chancery, or, which was probably more effectual, to procure 
a remonstrance of the house of commons in his favor. 
Even where justice was finally rendered to him he had no 
recompense for his damages ; and the esclieators were not 
less likely to repeat an iniquity by which they could not 
personally suffer. 

The charter of the forests, granted by Henry III. along 
For-t Uwi with Magna Charta,* had been designed to crush 
the flagitious system of oppression which prevailed 
in those favorite haunts of the Norman kings. They had 
still, however, their peculiar jurisdiction, though, from the 
time at least of Edward III., subject in some measure to the 
control of the King’s Bench.* The foresters, I suppose, 
might find a compensation for their want of the common law 
in that easy and licentious way of life which they affected ; 
but the neighboring cultivators frequently suffered from the 
king’s officers who attempted to recover those adjacent lands, 
or, as they were called, purlieus, which had been disaffor- 
ested by the charter and protected by frequent perambula- 


‘ Rymer, t. xi. p. 853. the dialogue on the Exchequer under 

* Matthew Parie asserts that John Henry n., ia gorerned by lt» own lawa, 

granted a aeparate forest-charter, and not founded on the common law of the 

supports his position by asserting that of land, but the roluntary enactment of 
Henry III. at full length. In diet, the princes: so that whatereris done by that 
clauses relating to the forest were lncor- law is reckoned not legal in itself, but 
porated with the great charter of John, legal according to forest law, p. 29, non 
Such an error as this shows the precari- justnm absolntA, sed justnm seennd&m 
ousness of historical testimony, eren legem fore* tee dicatur. I bellere my 
where it seems to be best grounded. translation of juitum is right; for he is 

* Coke, fourth Inst. p. 294. The foTest not writing satiricaUy. 
domain of the king, says the author of 
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tions. Many petitions of the commons relate to this griev- 
ance. 

The constable and marshal of England possessed a juris- 
diction, the proper limits whereof were sufficiently Jnrtadlctlon 
narrow, as it seems, to have extended only to ap- of countable 
peals of treason committed beyond sea, which aud 
were determined by combat, and to military offences within 
the realm. But these high officers frequently took upon 
them to inquire of treasons and felonies cognizable at com- 
mon law, and even of civil contracts and trespasses. This 
is no bad illustration of the state in which our constitution 
stood under the Plantagencts. No color of right or of su- 
preme prerogative was set up to justify a procedure so 
manifestly repugnant to the great charter. For all remon- 
strances against these encroachments the king gave prom- 
ises in return ; and a statute was enacted, in the thirteenth 
of Richard II., declaring the bounds of the constable and 
marshal’s jurisdiction . 1 It could not be denied, therefore, 
that all infringements of these acknowledged limits were il- 
legal, even if they had a hundred fold more actual precedents 
in their favor than can be supposed. But the abuse by no 
means ceased after the passing of this statute, as several sub- 
sequent petitions that it might be better regarded will evince. 
One, as it contains a special instance, I shall insert. It is of 
the fifth year of Henry IV. : “ On several supplications and 
petitions made by the commons in parliament to our lord the 
king for Bennet Wilman, who is accused by certain of his 
ill-wishers and detained in prison, and put to answer before 
the constable and marshal, against the statutes and the com- 
mon law of England, our said lord the king, by the advice 
and assent of the lords in parliament, granted that the said 
Bennet should be treated according to the statutes and com- 
mon law of England, notwithstanding any commission to the 
contrary, or accusation against him made before the consta- 
ble and marshal.” And a writ was sent to the justices of the 
King’s Bench with a copy of this article from the roll of par- 
liament, directing them to proceed as they shall see fit ac- 
cording to the laws and customs of England . 2 

It must appear remarkable that, in a case so manifestly 
within their competence, the court of King’s Bench should 

» i8R.n.c.a. 
vol. ni. 10 


Hot. Pari. toI. 111. p. 690. 
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not have is3ued a writ of habeas corpus, without waiting for 
what may be considered as a particular act of parliament. 
But it is a natural effect of an arbitrary administration of 
government to intimidate courts of justice. 1 A negative ar- 
gument, founded upon the want of legal precedent, is cer- 
tainly not conclusive when it relates to a distant period, of 
which all the precedents have not been noted; yet it must 
strike us that in the learned and zealous arguments of Sir 
Robert Cotton, Mr. Selden, and others, against arbitrary im- 
prisonment, in the great case of the habeas corpus, though 
the statute law is full of authorities in their favor, we find no 
instance adduced earlier than the reign of Henry VII., where 
the King’s Beneh has released, or even bailed, persons com- 
mitted by the council or the constable, though it is unques- 
tionable that such committals were both frequent and illegal. 9 

If I have faithfully represented thus far the history of 
our constitution, its essential character will appear to be a 
monarchy greatly limited by law, though retaining much 
power that was ill calculated to promote the public good, and 
swerving continually into an irregular eourse, which there 
was no restraint adequate to correct. But of all the notions 
that have been advanced as to the theory of this constitution, 
the least consonant to law and history is that which represents 
the king as merely an hereditary executive magistrate, the 
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first officer of the state. What advantages might result from 
such a form of government this is not the place to discuss. 
But it certainly was not the ancient constitution of England. 
There was nothing in this, absolutely nothing, of a republican 
appearance. All seemed to grow out of the monarchy, and 
was referred to its advantage and honor. The voice of 'sup- 
plication, even in the stoutest disposition of the commons, 
was always humble ; the prerogative was always named in 
large and pompous expressions. Still more naturally may 
we expect to find in the law-books even an obsequious defer- 
ence to power, from judges who scarcely ventured to consider 
it as their duty to defend the subject’s freedom, and who be- 
held the gigantic image of prerogative, in the full play of its 
hundred arras, constantly before their eyes. Through this 
monarchical tone, which certainly pervades all our legal au- 
thorities, a writer like Ilume, accustomed to philosophical 
liberality as to the principles of government, and to the de- 
mocratical language which the modern aspect of the consti- 
tution and the liberty of printing have produced, fell hastily 
into the error of believing that all limitations of royal power 
during the fourteenth and fifteenth centuries were as much 
unsettled in law and in public opinion as they were liable 
to be violated by force. Though a contrary position has been 
sufficiently demonstrated, I conceive, by the series of par-, 
liamentary proceedings which I have already produced, yet 
there is a passage in Sir John Fortescue’s treatise De Lau- 
dibus Legum Angli®, so explicit and weighty, that no writer 
on the English constitution can be excused from inserting it. 
This eminent person, having been chief justice of the King’s 
Bench under Henry VI., was governor to the young prince 
of Wales during his retreat in France, and received at his 
hands the office of chancellor. It must never be forgot- 
ten that, in a treatise purposely composed for the instruc- 
tion of one who hoped to reign over England, the limitations 
of government are enforced as strenuously by Fortescue, as 
some succeeding lawyers have inculcated the doctrines of ar- 
bitrary prerogative. 

“ A king of England cannot at his pleasure make any al- 
terations in the laws of the land, for the nature 81rJohn 
of his government is not only regal, but political. Fort«cuei^ 
Had it been merely regal, he would have a power theEngiuh 
to make what innovations and alterations he pleased «>natttution. 
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in the laws of the kingdom, impose tallages and other hard- 
ships upon the people whether they would or no, without 
their consent, which sort of government the civil laws point 
out when they declare Quod principi placuit, legis habet vi- 
gorem. But it is much otherwise with a king whose govern- 
ment is political, because he can neither make any alteration 
or change in the laws of the realm without the consent of 
the subjects, nor burden them against their wills with strange 
impositions, so that a people governed by such laws as are made 
by their own consent and approbation enjoy their properties se- 
curely, and without the hazard of being deprived of them, either 
by the king or any other. The same things may be cft'ected 
under an absolute prince, provided he do not degenerate into 
the tyrant. Of such a prince, Aristotle, in the third of his 
Politics, says, ‘ It is better for a city to be governed by a good 
man than by good laws.’ But because it does not always 
happen that the person presiding over a people is so quid i tied, 
St. Thomas, in the book which he writ to the king of Cy- 
prus, De Regimine Principum, wishes that a kingdom could 
be so instituted as that the king might not be at liberty to tyr- 
annize over his people ; which only comes to pass in the 
present case ; that is, when the sovereign power is restrained 
by political laws. Rejoice, therefore, my good prince, that 
such is the law of the kingdom which you are to inherit, be- 
cause it will afford, both to yourself and subjects, the greatest 
security and satisfaction.” 1 

The two great divisions of civil rule, the absolute, or regal 
as he calls it, and the political, Fortescue proceeds to deduce 
from the several originals of conquest and compact. Con- 
cerning the latter he declares emphatically a truth not always 
palatable to princes, that such governments were instituted by 
the people, and for the people's good; quoting St. Augustin 
for a similar definition of a political society. “ As the head 
of a body natural cannot change its nerves and sinews, cannot 
deny to the several parts their proper energy, their due pro- 
portion and aliment of blood ; neither can a king, who is the 
the head of a body politic, change the laws thereof, nor take 
from the people what is theirs by right against their consent. 
Thus you have, sir, the formal institution of every political 
kingdom, from whence you may guess at the power which a 


Vorteseue, Be Lauilibus Legum AngU/o, c. 9. 
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king may exercise with respect to the laws and the subject. 
For he is appointed to protect his subjects in their lives, prop- 
erties, and laws ; for this very end and purpose he has the 
delegation of power from the people, and he has no just 
claim to any other power but this. Wherefore, to give a 
brief answer to that question of yours, concerning the differ- 
ent powers which kings claim over their subjects, I am firm- 
ly of opinion that it arises solely from the different natures of 
their original institution, as you may easily collect from what 
has been said. So the kingdom of England had its original 
from Brute, and the Trojans, who attended him from Italy 
and Greece, and became a mixed kind of government, com- 
pounded of the regal and political .” 1 

It would occupy too much space to quote every other pas- 
sage of the same nature in this treatise of Fortes- ErrOMOUJ 
cue, and in that entitled, Of the Difference between "few* taken 
an Absolute and Limited Monarchy, which, so far by Hume - 
as these points are concerned, is nearly a translation from the 
former.* But these, corroborated as they are by the statute- 
book and by the rolls of parliament, are surely conclusive 
against the notions which pervade Mr. Hume’s History. I 
have already remarked that a sense of the glaring prejudice 
by which some Whig writers had been actuated, in represent- 
ing the English constitution from the eurliest times as nearly 
arrived at its present perfection, conspired with certain pre- 
possessions of his own to lead this eminent historian into an 
equally erroneous system on the opposite side. And as he 
traced the stream backwards, and came last to the times of 
the Plantagenet dynasty, with opinions already biassed and 
even pledged to the world in his volumes of earlier publica- 
tion, he was prone to seize hold of, and even exaggerate, ev- 
ery circumstance that indicated immature civilization, and 
law perverted or infringed.* To this his ignorance of Eng- 

I Fortescue, De Landibna Legum Ang- * The following in one example of theae 
«te,c. 13. prejudices: In the 9th of itichard II. 

a The latter treatise haring been a tax on wool granted till the ensuing 
written under Edward IV., whom For- feast of St. John Baptist was to be inter- 
teacue, os a restored Lancastrian, would mitted from thence to that of St. Peter, 
be anxious not to offend, and whom in and then to recommence J that it might 
fact he took some pains to conciliate both not be claimed ns a right. Rot. Pari. 
In this and other writings, it is evident roi. iii. p. 214. Mr Hume has noticed 
that the principles of limited monarchy this provision, as '* showing an accuracy 
were as fully recognised in his reign, beyond what was to be expected in those 
whatever particular acts of violence rude times.” In this epithet we see the 
might occur, as they had been nnder the foundation of his mistakes. The age of 
Lancastrian princes. Richard II. might perhaps be called rude 
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lish jurisprudence, which certainly in some measure disqual- 
ified him from writing our history, did not a little contribute; 
misrepresentations frequently occurring in his work, which a 
moderate acquaintance with the law of the land would have 
prevented. 1 

It is an honorable circumstance to England that the history 
inatauce* of of no other country presents so few instances of 
dinmluon condemnation upon political charges. The 

rare. judicial torture was hardly known and never rec- 

ognized by law. 4 The sentence in capital crimes, fixed unal- 
terably by custom, allowed nothing to vindictiveness and in- 
dignation. There hardly occurs an example of any one 
being notoriously put to death without form of trial, except 
in moments of flagrant civil war. If the rights of juries 
were sometimes evaded by irregular jurisdictions, they were 
at least held sacred by the courts of law : and through all the 
vicissitudes of civil liberty, no one ever questioned the prima- 
ry right of every freeman, handed down from his Saxon fore- 
fathers, to the trial by his peers. A just regard for public 
safety prescribes the necessity of severe penalties against 
rebellion and conspiracy ; but the interpretation of these of- 
fences, when intrusted to sovereigns and their counsellors, has 
been the most tremendous instrument of despotic power. In 
rude ages, even though a general spirit of political liberty 
may prevail, the legal character of treason will commonly be 
undefined ; nor is it the disposition of lawyers to give greater 
accuracy to this part of criminal jurisprudence. The nature 
of treason appears to have been subject to much uncertainty 
in England before the statute of Edward III. If that mem- 
orable law did not give all possible precision to the offence, 

In w>me respects.. Bnt assnredly in monasteries and divines. Most of these 
prudent and circumspect perception of relate to tho main subject. Bnt one 
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which we must certainly allow, it prevented at least those 
stretches of vindictive tyranny which disgrace the annals of 
other countries. The praise, however, must be understood as 
comparative. Some cases of harsh if not illegal convictions 
could hardly fail to occur in times of violence and during 
changes of the reigning family. Perhaps the circumstances 
have now and then been aggravated by historians. Nothing 
could be more illegal than the conviction of the earl of Cam- 
bridge and lord Scrope in 1415, if it be true, according to 
Carte and Hume, that they were not heard in their defence. 
But whether this is to be absolutely inferred from the record 1 
is perhaps open to question. There seems at least to have 
been no sufficient motive for such an irregularity; their par- 
ticipation in a treasonable conspiracy being manifest from 
their own confession. The proceedings against Sir ilohn Mor- 
timer in the 2d of Henry VI.® are called by Hume highly 
irregular and illegal. They were, however, by act of attain- 
der, which cannot well be styled illegal. Nor are they to be 
considered as severe. Mortimer had broken out of the 
Tower, where he was confined on a charge of treason. This 
was a capital felony at common law ; and the chief irregular- 
ity seems to have consisted in having recourse to parliament 
in order to attaint him of treason, when he had already for- 
feited his life by another crime. 

I would not willingly attribute to the prevalence of Tory 
dispositions what may be explained otherwise, the progress 
which Mr. Hume’s historical theory as to our constitution has 
been gradually making since its publication. The tide of 
opinion, which since the Revolution, and indeed since the 
reign of James I., had been flowing so strongly in favor 
of the antiquity of our liberties, now seems, among the high- 
er and more literary classes, to set pretty decidedly the other 
way. Though we may still sometimes hear a demagogue chat- 
tering about the witenagemot, it is far more usual to find sen- 
sible and liberal men who look on Magna Charta itself as the 
result of an uninteresting squabble between the king and his 
barons. Acts of force and injustice, which strike the curso- 
ry inquirer, especially if he derives his knowledge from mod- 
ern compilations, more than the average tenor of events, are 
selected and displayed as fair samples of the law and of its 

1 Rot. Pari. TOI. It. p. 65 « Rot. Pari. tol. It. p. 202. 



152 


CAUSES TENDING TO FORM Chap. VIE Part 111 


administration. We are deceived by the comparatively per- 
fect state of our present liberties, and forget that our superior 
security is far less owing to positive law than to the con- 
trol which is exercised over government by public opinion 
through the general use of printing, and to the diffusion of 
liberal principles in policy through the same means. Thus 
disgusted at a contrast which it was hardly candid to institute, 
we turn away from the records that attest the real, thougli im- 
perfect, freedom of our ancestors ; and are willing to be per- 
suaded that the whole scheme of English {tolity, till the com- 
mons took on themselves to assert their natural rights against 
James I., was at best but a mockery of popular privileges, 
hardly recognized in theory, and never regarded in effect, 1 * * 

This system, when stripped of those slavish inferences 
that Brady and Carte attempted to build upon it, admits per- 
haps of no essential objection but its want of historical truth. 
God forbid that our rights to just and free government should 
be tried by a jury of antiquaries 1 Yet it is a generous pride 
that intertwines the consciousness of hereditary freedom with 
the memory of our ancestors; and no trifling argument 
against those who seem indifferent in its cause, that the char- 
acter of the bravest and most virtuous among nations ha3 
not depended upon the accidents of race or climate, but been 
gradually wrought by the plastic influence of civil rights, trans- 
mitted as a prescriptive inheritance through a long course of 
generations. 

By what means the English acquired and preserved this 
Cmwm political liberty, which, even in the fifteenth cen- 
tendtag to tury, was the admiration of judicious foreigners, 4 
ccuuufution. * 8 a vcl 7 rational and interesting inquiry. Their 
own serious and steady attachment to the laws 
must always be reckoned among the principal causes of this 
blessing. The civil equality of all freemen below the rank 
of peerage, and the subjection of peers themselves to the im- 
partial arm of justice, and to a due share in contribution to 
public burdens, advantages unknown to other countries, 
tended to identify the interests and to assimilate the feelings 
of the aristocracy with those of the people ; classes whose 

1 This 111 written in 1811 or 1812 ; * Philip tie Coniine* takes several op- 

nnd is among many passages which portunltlos of testifying his esteem for 
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dissension and jealousy has been in many instances the surest 
hope of sovereigns aiming at arbitrary power. This free- 
dom from the oppressive superiority of a privileged order 
was peculiar to England. In many kingdoms the royal pre- 
rogative was at least equally limited. The statutes of Ara- 
gon are more full of remedial provisions. The right of op- 
posing a tyrannical government by arms was more frequently 
asserted in Castile. But nowhere else did the people possess 
by law, and I think, upon the whole, in effect, so much secu- 
rity for their personal freedom and property. Accordingly, 
the middling ranks flourished remarkably, not only in com- 
mercial towns, but among the cultivators of the soil. “There 
is scarce a small village,” says Sir J. Fortescue, “ in which 
you may not find a knight, an esquire, or some Substantial 
householder (paterfamilias), commonly called a frankleyn, 1 
possessed of considerable estate; besides others who arc 
called freeholders, and many yeomen of estates sufficient to 
make a substantial jury.” I would, however, point out more 
particularly two causes which had a very leading efficacy 
in the gradual development of our constitution ; first, the 
Bchemes of continental ambition in which our government 
was long engaged ; secondly, the manner in which feudal 
principles of insubordination and resistance were modified by 
the prerogatives of the early Norman kings. 

1. At the epoch when William the Conqueror ascended 
the throne, hardly any other power was possessed by the 
king of France than what he inherited from the great fiefs 
of the Capetian family. War with such a potentate was not 
exceedingly to be dreaded, and William, besides his immense 
revenue, could employ the feudal services of his vassals, 
which were extended by him to continental expeditions. 
These circumstances were not essentially changed till after 
the loss of Normandy; for the acquisitions of Henry II. 
kept him fully on an equality with the French crown, and 
the dilapidation which had taken place in the royal demesnes 


l By a frankleyn In tl 
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was compensated by several arbitrary resources that filled 
the exchequer of these monarchs. But in the reigns of John 
and Henry IIL, the position of England, or rather of its 
sovereign, with respect to France, underwent a very disad- 
vantageous change. The loss of Normandy severed the 
connection between the English nobility and the continent; 
they had no longer estates to defend, and took not sufficient 
interest in the concerns of Guienne to fight for that province 
at their own cost. Their feudal service was now commuted 
for an escuage, which fell very short of the expenses incur- 
red in a protracted campaign. Tallages of royal towns and 
demesne lands, extortion of money from the Jews, every feu- 
dal abuse and oppression, were tried in vain to replenish the 
treasury, which the defence of Eleanor’s inheritance against 
the increased energy of France was constantly exhausting. 
Even in the most arbitrary reigns, a general tax upon land- 
holders, in any cases but those prescribed by the feudal law, 
had not been ventured ; and the standing bulwark of Magna 
Charta, as well as the feebleness and unpopularity of Henry 
III., made it more dangerous to violate an established prin- 
ciple. Subsidies were therefore constantly required ; but for 
these it was necessary for the king to meet parliament, to 
hear their complaints, and, if he could not elude, to acquiesce 
in their petitions. These necessities came still more urgently 
upon Edward I., whose ambitious spirit could not patiently 
endure the encroachments of Philip the Fair, a rival not less 
ambitious, but certainly less distinguished by personal prow- 
ess, than himself. What advantage the friends of liberty 
reaped from this ardor for continental warfare is strongly 
seen in the circumstances attending the Confirmation of the 
Charters. 

But after this statute had rendered all tallages without 
consent of parliament illegal, though it did not for some time 
prevent their being occasionally imposed, it was still more 
difficult to carry on a war with France or Scotland, to keep 
on foot naval armaments, or even to preserve the courtly 
magnificence which that age of chivalry affected, without 
perpetual recurrence to the house of commons. Edward III. 
very little consulted the interests of his prerogative when he 
stretched forth his hand to seize the phantom of a crown in 
France. It compelled him to assemble parliament almost 
annually, and often to hold more than one session within the 
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year. Here the representatives of England learned the 
habit of remonstrance and conditional supply ; and though, in 
the meridian of Edward’s age and vigor, they often failed 
of immediate redress, yet they gradually swelled the statute- 
roll with provisions to secure their country’s freedom ; and 
acquiring self-confidence by mutual intercourse, and sense of 
the public opinion, they became able, before the end of Ed- 
ward’s reign, and still more in that of his grandson, to control, 
prevent, and punish the abuses of administration. Of all 
these proud and sovereign privileges, the right of refusing 
supply was the keystone. But for the long wars in which 
our kings were involved, at first by their possession of Guienne, 
and afterwards by their pretensions upon the crown of France, 
it would have been easy to suppress remonstrances by avoid- 
ing to assemble parliament. For it must be confessed that 
an authority was given to the king’s proclamations, and to ordi- 
nances of the council, which differed but little from legislative 
power, and would very soon have been interpreted by com- 
plaisant courts of justice to give them the full extent of statutes. 

It is common indeed to assert that the liberties of England 
were bought with the blood of our forefathers. This is a 
very magnanimous boast, and in some degree is consonant 
enough to the truth. But it is far more generally accurate 
to say that they were purchased by money. A great pro- 
portion of our best laws, including Magna Charta itself, as it 
now stands confirmed by Ilcnry III., were, in the most literal 
sense, obtained by a pecuniary bargain with the crown. In 
many parliaments of Edward III. and Richard II. this sale 
of redress is chaffered for as distinctly, and with as little 
apparent sense of disgrace, as the most legitimate business 
between two merchants would be transacted. So little was 
there of voluntary benevolence in what the loyal courtesy of 
our constitution styles concessions from the throne ; and so 
little title have these sovereigns, though we cannot refuse our 
admiration to the generous virtues of Edward III. and 
Henry V., to claim the gratitude of posterity as the benefac- 
tors of their people ! 

2. The relation established between a lord and his vassal 
by the feudal tenure, far from containing principles of any 
servile and implicit obedience, permitted the compact to be 
dissolved in case of its violation by either party. This 
extended as much to the sovereign as to inferior lords ; the 
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authority of the former in France, where the system most 
flourished, being for several ages rather feudal than political. 
If a vassal was aggrieved, and if justice was denied him, he 
sent a defiance, that is. a renunciation of fealty to the king 
and was entitled to enforce redress at the point of his sword. 
It then became a contest of strength as between two inde- 
pendent potentates, and was terminated by treaty, advan- 
tageous or otherwise, according to the fortune of war. Thi3 
privilege, suited enough to the situation of Franee, the great 
peers of whieh did not originally intend to admit more than 
a nominal supremacy in the house of Capet, was evidently 
less compatible with the regular monarchy of England. The 
stern natures of William the Conqueror and his successors 
kept in control the mutinous spirit of their nobles, and reaped 
the profit of feudal tenures without submitting to their recip- 
rocal obligations. They counteracted, if I may so say, the 
centrifugal foree of that system by the application of a 
stronger power j by preserving order, administering justice, 
checking the growth of baronial influence and riches, with 
habitual activity, vigilance, and severity. Still, however, there 
remained the original principle, that allegiance depended 
conditionally upon good treatment, and that an appeal might 
be lawfully made to arms against an oppressive government. 
Nor was this, we may be sure, left for extreme necessity, 
or thought to require a long enduring forbearance. In 
modem times a king compelled by his subjects’ swords to 
abandon any pretension would be supposed to have ceased 
to reign ; and the expressed recognition of sueh a right as 
that of insurrection has been justly deemed inconsistent 
with the majesty of law. But ruder ages had ruder senti- 
ments. Foree was necessary to repel force ; and men accus- 
tomed to see the king’s authority defied by private riot were 
not much shocked when it was resisted in defence of public 
freedom. 

The Great Charter of John was secured by the election 
of twenty-five barons as conservators of the compact. If 
the king, or the justiciary in his absence, should transgress 
any article, any four might demand reparation, and on denial 
carry their complaint to the rest of their body. “ And those 
barons, with all the commons of the land, shall distrain and 
annoy us by eveiy means in their power ; that is, by seizing 
our castles, lands, and possessions, and every other mode, till 
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the wrong shall be repaired to their satisfaction ; saving our 
person, and our queen and children. And when it shall be 
repaired they shall obey us as before.” 1 It is amusing to see 
the common law of distress introduced upon this gigantic 
8 calc ; and the capture of the king’s castles treated as analo- 
gous to impounding a neighbor’s horse for breaking fences. 

A very curious illustration of this feudal principle is found 
in the conduct of William earl of Pembroke, one of the 
greatest names in our ancient history, towards Henry III. 
The king had defied him, which was tantamount to a declara- 
tion of war; alleging that he had made an inroad upon the 
royal domains. Pembroke maintained that he was not the 
aggressor, that the king had denied him justice, and been the 
first to invade his territory; on which account he had thought 
himself absolved from his homage, and at liberty to use force 
against the malignity of the royal advisers. “ Nor would it 
be for the king’s honor,” the earl adds, “ that I should submit 
to his will against reason, whereby I should rather do wrong 
to him and to tliat justice which he is bound to administer 
towards his people ; and I should give an ill example to all 
men in deserting justice and right in compliance with his 
mistaken will. For this would show that I loved my wordly 
wealth better than justice.” These words, with whatever 
dignity expressed, it may be objected, prove only the disposi- 
tion of an angry and revolted earl. But even Henry fully 
admitted the right of taking arms against himself if he had 
meditated his vassal’s destruction, and disputed only the ap- 
plication of this maxim to the earl of Pembroke. 3 

These feudal notions, which placed the moral obligation of 
allegiance very low, acting under a weighty pressure from 
the real strength of the crown, were favorable to constitu- 
tional liberty. The great vassals of France and Germany 
aimed at living independently on their fiefs, with no further 
concern for the rest than as useful allies having a common 
interest against the crown. But in England, as there was no 
prospect of throwing off subjection, the barons endeavored 
only to lighten its burden,' fixing limits to prerogative by 
law, and securing their observation by parliamentary remon- 
strances or by dint of arms. Hence, as all rebellions in 
England were directed only to coerce the government, or at 

1 Brody's Hist. yol. I. ; Appendix, p. 148. 

< Matt. Paris, p. 830; Lyttelton’s Hist, of Henry II. Tol. It. p. 4L 
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the utmost to change the succession of the crown, without 
the smallest tendency to separation, they did not impair the 
national strength nor destroy the character of the constitu- 
tion. In all these contentions it is remarkable that the 
people and clergy sided with the nobles against the throne. 
No individuals are so popular with the monkish annalists, 
who speak the language of the populace, as Simon earl of 
Leicester, Thomas earl of Lancaster, and Thomas duke of 
Gloucester, all turbulent opposers of the royal authority, and 
probably little deserving of their panegyrics. Very few 
English historians of the middle ages are advocates of pre- 
rogative. This may be aseribed both to the equality of our 
laws and to the interest which the aristocracy found in court- 
ing popular favor, when committed against so formidable an 
adversary as the king. And even now, when the stream 
that once was hurried along gullies and dashed down preci- 
pices hardly betrays upon its broad and tranquil bosom the 
motion that actuates it, it must still be accounted a singular 
happiness of our constitution that, all ranks graduating har- 
moniously into one another, the interests of peers and com- 
moners are radically interwoven; each in a certain sense 
distinguishable, but not balanced like opposite weights, not 
separated like discordant fluids, not to be secured by inso- 
lence or jealousy, but by mutual adherence and reciprocal 
influences. 

From the time of Edward I. the feudal system and all the 
feelings connected with it declined very rapidly. 
But what the nobility lost in the number of their 
military tenants was in some degree compensated 
by the state of manners. The higher elass of 
them, who took the chief share in publie affairs, 
were exceedingly opulent ; and their mode of life gave wealth 
an incredibly greater efficacy than it possesses at present 
Gentlemen of large estates and good families who had at- 
tached themselves to these great peers, who bore offices 
which we should call menial in their households, and. sent 
their children thither for education, were of course ready to 
follow their banner in rising, without much inquiry into the 
cause. Still less would the vast body of tenants and their 
retainers, who were fed at the castle in time of peace, refuse 
to carry their pikes and staves into the field of battle. Many 
devices were used to preserve this aristocratic influence, 
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which riche9 and ancestry of themselves rendered so formi- 
dable. Such was the maintenance of suits, or confederacies 
for the purpose of supporting each other’s claims in litigation, 
which was the subject of frequent complaints in parliament, 
and gave rise to several prohibitory statutes. By help of 
such confederacies parties were enabled to make violent en- 
tries upon the lands they claimed, which the law itself could 
hardly be said to discourage. 1 Even proceedings in courts 
of justice were often liable to intimidation and influence. 3 A 
practice much allied to confederacies of maintenance, though 
ostensibly more harmless, was that of giving liveries to all 
retainers of a noble family ; but it had an obvious tendency 
to preserve that spirit of factious attachments and animosities 
which it is the general policy of a wise government to dissi- 
pate. From the first year of Richard II. we find continual 
mention of this custom, with many legal provisions against 
it, but it was never abolished till the reign of Henry VII.* 
These associations under powerful chiefs were only inci- 
dentally beneficial as they tended to withstand the PrCTslBnt 
abuses of prerogative. In their more usual Course b»bit« or 
they were designed to thwart the legitimate excr- mplne ' 
cise of the king’s government in the administration of the 
laws. All Europe was a scene of intestine anarchy during 
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the middle ages ; and though England was far less exposed 
to the scourge of private war than most nations on the conti- 
nent, we should tind, could we recover the local annals of 
every country, such an accumulation of petty rapine and 
tumult as would almost alienate us from the liberty which 
served to engender it. This was the common tenor of man- 
ners, sometimes so much aggravated as to find a place in 
general history , 1 more often attested by records during the 
three centuries that the house of Planlagenet sat on the 
throne. Disseizin, or forcible dispossession of freeholds, 
makes one of the most considerable articles in our law- 
books.* Highway robbery was from the earliest times a sort 
of national crime. Capital punishments, though very fre- 
quent, made little impression on a bold and a licentious 
erew, who had at lea^t the sympathy of those who had 
nothing to lose on their side, and flattering prospects of im- 
punity. We know how long the outlaws of Sherwood lived 
in traditiou — men who, like some of their betters, have 
been permitted to redeem by a few acts of generosity the 
just ignominy of extensive crimes. These, indeed, were the 
heroes of vulgar applause ; but when such a judge as Sir 
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John Fortescue could exult that more Englishmen were 
hanged for robbery in one year than French in seven, and 
that, “ if an Englishman be poor, and see another having 
riches which may be taken from him by might, he will not 
spare to do so,” 1 it may be perceived how thoroughly these 
sentiments had pervaded the public mind. 

Such robbers, I have said, had flattering prospects of im- 
punity. Besides the general want of communication, which 
made one who had fled from his own neighborhood tolerably 
secure, they had the advantage of extensive forests to facili 
tate their depredations and prevent detection. When out 
lawed or brought to trial, the worst offenders could frequently 
purchase charters of pardon, which defeated justice in the 
moment of her blow.® Nor were the nobility ashamed to 
patronize men guilty of every crime. Several proofs of this 
occur in the rolls. Thus, for example, in the 22d of Edward 
III., the commons pray that, “ whereas it is notorious how 
robbers and malefactors infest the country, the king would 
charge the great men of the land that none such be main- 
tained by them, privily or openly, but that they lend assist- 
ance to arrest and take such ill doers.”* 
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It is perhaps the most meritorious part of Edward I.’s 
government that he bent all his power to restrain these 
breaches of tranquillity. One of liis salutary provisions is 
still in constant use, the statute of eoroners. Another, more 
extensive, and, though partly obsolete, the foundation of 
modern laws, is the statute of Winton, whieh, reciting that 
“ from day to day robberies, murders, burnings, and theft be 
more often used than they have been heretofore, and felons 
cannot be attainted by the oath of jurors which had rather 
suffer robberies on strangers to pass without punishment 
than indite the offenders, of whom great part be people of 
the same country, or at least, if the offenders be of another 
country, the receivers be of places near,” enacts that hue 
and cry shall be made upon the commission of a robbery, 
and that the hundred shall remain answerable for the damage 
unless the felons be brought to justice. It may be inferred 
from this provision that the aneient law of frank-pledge, 
though retained longer in form, had lost its efficiency. By 
the same aet, no stranger or suspicious person was to lodge 
even in the suburbs of towns; the gates were to be kept 
locked from sunset to sunrising ; every host to be answerable 
for his guest ; the highways to be cleared of trees and under- 
wood for two hundred feet on each side ; and every man to 
keep arms according to his substance in readiness to follow 
the sheriff on hue and ciy raised after felons. 1 The last 
provision indicates that the robbers plundered the country in 
formidable bands. One of these, in a subsequent part of 
Edward’s reign, burned the town of Boston during a fair, 
and obtained a vast booty, though their leader had the ill 
fortune not to escape the gallows. 

The preservation of order throughout the country wa3 
originally intrusted not only to the sheriff, coroner, and con- 
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stables, but to certain magistrates called conservators of the 
peace. These, in conformity to the democratic character of 
our Saxon government, were elected by the freeholders in 
their county court. 1 * 3 But Edward I. issued commissions to 
carry into effect the statute of Winton ; and from the begin- 
ning of Edward III.’s reign the appointment of conservators 
was vested in the crown, their authority gradually enlarged 
by a series of statutes, and their titles changed to that of 
justices. They were empowered to imprison and punish all 
rioters and other offenders, and such as they should find by 
indictment or suspicion to be reputed thieves or vagabonds, 
and to take sureties for good behavior from persons of evil 
fame.* Such a jurisdiction was hardly more arbitrary than, 
in a free and civilized age, it has been thought fit to vest in 
magistrates ; but it was ill endured by a people who placed 
their notions of liberty in personal exemption from restraint 
rather than any political theory. An act having been passed 
(2 R. II. stat. 2, c. 6), in consequence of unusual riots and 
outrages, enabling magistrates to commit the ringleaders of 
tumultuary assemblies without waiting for legal process till 
the next arrival of justices of jail delivery, the commons 
petitioned next year against this “horrible grievous ordi- 
nance,” by which “ every freeman in the kingdom would be 
in bondage to these justices,” contrary to the great charter, 
and to many statutes, which forbid any man to be taken 
without due course of law.* So sensitive' was their jealousy 
of arbitrary imprisonment, that they preferred enduring riot 
and robbery to chastising them by any means that might 
afford a precedent to oppression, or weaken men’s reverence 
for Magna Charta. 

There are two subjects remaining to which this retrospect 
of the state of manners naturally leads us, and which I would 
not pass unnoticed, though not perhaps absolutely essential to 
a constitutional history; because they tend in a very mate- 
rial degree to illustrate the progress of society, with which 
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civil liberty and regular government are closely connected. 
These are, first, the servitude or villenuge of the peasantry, 
and their gradual emancipation from that condition; and, 
secondly, the continual increase of commercial intercourse 
with foreign countries. But as the latter topic will fall more 
conveniently into the next part of this work, I shall postpone 
its consideration for the present. 

In a former passage, I have remarked of the Anglo-Saxon 
viuennge ceorls that neither their situation nor that of their 
of the descendants for the earlier reigns after the Con- 
ltsnotnre quest appears to have been mere servitude. But 
and gradual from the time of Henry II, as we learn from 
ex uc on. the villein, so called, was absolutely de- 

pendent upon his lord’s will, compelled to unlimited services, 
and destitute of property, not only in the land he held for his 
maintenance, but in his own acquisitions . 1 If a villein pur- 
chased or inherited land, the lord might seize it ; if he accu- 
mulated stock, its possession was equally precarious. Against 
his lord he had no right of action ; because his indemnity 
in damages, if he could have recovered any, might have 
been immediately taken away. If he fled from his lord’s 
service, or from the land which he held, a writ issued de na- 
tivitate probanda, and the master recovered his fugitive by 
law. His children were born to the same state of servitude ; 
and, contrary to the rule of the civil law, where one parent 
was free and the other in villenage, the offspring followed 
their father’s condition.* 

This was certainly a severe lot ; yet there are circum- 
stances which materially distinguish it from slavery. The 
condition of villenage, at least in later times, was perfectly 
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relative ; it formed no distinct order in the political econ- 
omy. No man was a villein in the eye of law, unless his 
master claimed him ; to all others he was a freeman, and 
might acquire, dispose of, or sue for property without impedi- 
ment Hence Sir E. Coke argues that villeins are included 
in the 29th article of Magna Charta : “ No freeman snail be 
disseized nor imprisoned.” 1 For murder, rape, or mutilation 
of his villein, the lord was indictable at the king’s suit; 
though not for assault or imprisonment, which were within 
the sphere of his seignorial authority. 3 

This class was distinguished into villeins regardant, who 
had been attached from time immemorial to a certain manor, 
and villeins in gross, where such territorial prescription had 
never existed, or had been broken. In the condition of these, 
whatever has been said by some writers, I can find no man- 
ner of difference ; the distinction was merely technical, and 
affected only the mode of pleading. * The term in gross is 
appropriated in our legal language to property held absolutely 
and without reference to any other. Thus it is applied to 
rights of advowson or of common, when possessed simply 
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and not as incident to any particular lands. And there can 
be no doubt that it was used in the same sense for the posses- 
sion of a villein . 1 But there was a class of persons, some- 
times inaccurately, confounded with villeins, whom it is more 
important to separate. Villenage had a double sense, as it 
related to persons or to lands. As all men were free or vil- 
leins, so all lands w r ere held by a free or villein tenure. As 
a villein might be enfeoffed of freeholds, though they lay at 
the merey of liis lord, so a freeman might hold tenements in 
villenage. In this case his personal liberty subsisted along 
with the burdens of territorial servitude. He was bound to 
arbitrary service at the will of the lord, and he might by the 
same will be at any moment dispossessed ; for sueh was the 
condition of his tenure. But his chattels were secure from 
seizure, his person from injury, and he might leave the land 
whenever he pleased. a 

From so disadvantageous a condition as this of villenage it 
may cause some surprise that the peasantry of England 
should have ever emerged. The law incapacitating a villein 
from acquiring property, placed, one would imagine, an 
insurmountable barrier in tlic way of his enfranchisement. 
It followed from thence, and is positively said by Glanvil, 
that a villein could not buy his freedom, because the price 
he tendered would already belong to his lord. * And even 
in the case of free tenants in villenage it is not easy to 
comprehend how their uncertain and unbounded services 
could ever pass into slight pecuniary commutations; much 
less how they could come to maintain themselves in their 
lands and mock the lord with a nominal tenure, according to 
the custom of the manor. 

This, like many others relating to the progress of society, 
is a very obscure inquiry. We can trace the pedigree of 
princes, fill up the catalogue of towns besieged and provinces 
desolated, describe even the whole pageantry of coronations 
and festivals, but we cannot recover the genuine history of 
mankind. It has passed away with slight and partial notice 
by contemporary writers ; and our most patient industry can 
hardly at present put together enough of the fragments to 
suggest a tolerably clear representation of ancient manners 

> [Not* XIV.] 
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and social life. I cannot profess to undertake what would 
require a command of books as well as leisure beyond. my 
reach ; but the following observations may tend a little to 
illustrate our immediate subject, the gradual extinction of 
villenage. 

If we take what may be considered as the simplest case, 
that of a manor divided into demesne lands of the lord’s 
occupation and those in the tenure of his villeins, performing 
all the services of agriculture for him, it is obvious that his 
interest was to maintain just so many of these as his estate 
required for its cultivation. Land, the cheapest of articles, 
was the price of their labor ; and though the law did not 
compel him to pay this or any other price, yet necessity, 
repairing in some degree the law’s injustice, made those 
pretty secure of food and dwellings who were to give the 
strength of their arms for his advantage. But in course of 
time, as alienations of small parcels of manors to free tenants 
came to prevail, the proprietors of land were placed in a 
new situation relatively to its cultivators. The tenements 
in villenage, whether by law or usage, were never separated 
from the lordship, while its domain was reduced to a smaller 
extent through subinfeudations, sales, or demises for valuable 
rent. The purchasers under these alienations had occasion for 
laborers ; and these would be free servants in respect of 
such employers, though in villenage to their original lord. 
As he demanded less of their Labor, through the diminution 
of his domain, they had more to spare for other masters ; 
and retaining the character of villeins and the lands they 
held by that tenure, became hired laborers in husbandry for 
the greater part of the year. It is true that all their earn- 
ings were at the lord’s disposal, and that he might have 
made a profit of their labor when he ceased to require it for 
his own land. But this, which the rapacity of more com- 
mercial times would have instantly suggested, might escape 
a feudal superior, who, wealthy beyond his wants, and 
guarded by the haughtiness of ancestry against the desire of 
such pitiful gains, was better pleased to win the affection of 
his dependants than to improve his fortune at their expense. 

The services of villenage were gradually rendered less 
onerous and uncertain. Those of husbandry, indeed, are 
naturally uniform, and might be anticipated with no small 
exactness. Lords of generous tempers granted indulgences 
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whieh were either intended to be or readily became per- 
petual. And thus, in the time of Edward I., we find the 
tenants in some manors Itound only to stated services, as re- 
corded in the lord’s book. 1 Some of these, perhaps, might 
be villeins by blood ; but free tenants in villenage were still 
more likely to obtain this precision in their services; and 
from claiming a customary right to be entered in the eourt- 
roll upon the same terms as their predecessors, prevailed at 
length to get copies of it for their security.* Proofs of this 
remarkable transformation from tenants in villenage to copy- 
holders are found in the reign of Henry III. I do not 
know, however, that they were protected, at so early an 
epoch, in the possession of their estates. But it is said in 
the Year-book of the 42d of Edward III. to be “admitted 
for clear law, that, if the customary tenant or copyholder 
does not perform his services, the lord may seize his land as 
forfeited.”* It seems implied herein, that, so long as the 
copyholder did continue to perform the regular stipulations 
of his tenure, the lord was not at liberty to divest him of his 
estate; and this is said to be confirmed by a passage in 
Britton, which has escaped my search; though Littleton 
intimates that copyholders could have no remedy against 
their lord. 4 However, in the reign of Edward IV. this was 
put out of doubt by the judges, who permitted the copyholder 
to bring his action of trespass against the lord for disposses- 
sion. 

While some of the more fortunate villeins crept up into 


l Dngdule’s Warwickshire, Apod Eden’s 
State of the Poor, toI. i. p. 13. A pas- 

sage in another local history rather seems 
to indicate that some kind of delinquency 
was usually alleged, and some ceremony 
employed, before the lord entered on the 
rillein’s land. In Gisslng manor, 89 E. 
III., the jury present, that W. G.. a vil- 
lein by blood, was a rebel and ungratefnl 
toward his lord, for which all his tene- 
ments were seised. His offence was tho 
having said that the lord kept four stolen 
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vol. I. p. 114. 

* Gurdon on Courts Baron, p. 674. 

• Brooke’s Ahridgm. Tenant par oo- 
pie, 1. By the extent-roll of the manor 
of Brisingham in Norfolk, In 1264, it 
appears that there were then ninety-four 

oopyholders and six cottagers in villen- 

age ; the former performing many, but 


determinate services of labor for the 
lord. Blomfleld’s Norfolk, vol. i. p. 84. 

* Lltti. sect. 77. A copyholder with- 
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property as well as freedom under the name of copyholders, 
the greater part enfranchised themselves in a different man- 
ner. The law, which treated them so harshly, did not take 
away the means of escape ; nor was this a matter of diffi- 
culty in such a country as England. To this, indeed, the 
unequal progression of agriculture and population in different 
counties would have naturally contributed. Men emigrated, 
as they always must, in search of cheapness or employment, 
according to the tide of human necessities. But the villein, 
who had no additional motive to urge his steps away from 
his native place, might well hope to be forgotten or undis- 
covered when he breathed a freer air, and engaged his vol- 
untary labor to a distant master. The lord had indeed an 
action against him; but there was so little communication 
between remote parts of the country, that it might be deemed 
his fault or singular ill-fortune if he were compelled to defend 
himself. Even in that case the law inclined to favor him ; 
and so many obstacles were thrown in the way of these suits 
to reclaim fugitive villeins, that they could not have operated 
materially to retard their general enfranchisement . 1 * * * * In one 
case, indeed, that of unmolested residence for a year and a 
day within a walled city or borough, the villein became free, 
and the lord was absolutely barred of his remedy. This 
provision is contained even in the laws of William the Con- 
queror, as contained in Hoveden, and, if it be not an inter- 
polation, may be supposed to have had a view to strengthen 
the population of those places which were designed for gar- 
risons. This law, whether of William or not, is unequivo- 
cally mentioned by Glanvil.* Nor was it a mere letter. 
According to a record in the sixth of Edward II., Sir John 
Clavering sued eighteen villeins of his manor of Cossey, for 
withdrawing themselves therefrom with their chattels ; where- 
upon a writ was directed to them ; but six of the number 
claimed to be freemen, alleging the Conqueror’s charter, and 
offering to prove that they had lived in Norwich, paying scot 
and lot, about thirty years ; which claim was admitted . 8 

By such means a large proportion of the peasantry before 


1 See the rales of pleading and eTt- * Blomefleld's Norfolk, to!, i. p. 657. 

dence la question* of vlllenage fully I know not how for this privilege was 

stated In Mr. Hargrave’s argument In supposed to he impaired by the statute 

the case of Somerset. Howell's State 84 K. Til. e. 11; which however might, 

Trials, vol. ix. p. 38. I should conceive, very well stand along 
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the middle of the fourteenth century had become hired la- 
borers instead of villeins. We first hear of them on a grand 
scale in an ordinance made by Edward III. in the twenty- 
third year of his reign. This was just after the dreadful pes- 
tilence of 1348, and it recites that, the number of workmen 
and servants having been greatly reduced by that calamity, 
the remainder demanded excessive wages from their em- 
ployers. Such an enhancement in the price of labor, 
though founded exactly on the same principles as regulate 
the value of any other commodity, is too frequently treated a8 
a sort of crime by lawgivers, who seem to grudge the poor 
that transient melioration of their lot which the progress of 
population, or other analogous circumstances, will, without 
any interference, very rapidly take away. This ordinance 
therefore enacts that every man in England, of whatever con- 
dition, bond or free, of able body, and within sixty years of 
age, not living of his own, nor by any trade, shall be obliged, 
when required, to serve any master who is willing to hire him 
at such wages as were usually paid three years since, or for 
some time preceding ; provided that the lords of villeins or ten- 
ants in villenage shall have the preference of their labor, so 
that they retain no more .than shall be necessary for them. 
More than these old wages is strictly forbidden to be offered, 
as well as demanded. No one is permitted, under color of 
charity, to give alms to a beggar. And, to make some com- 
pensation to the inferior classes for these severities, a clause 
is inserted, as wise, just, and practicable as the rest, for the 
sale of provisions at reasonable prices. 1 

This ordinance met with so little regard that a statute was 
made in parliament two years after, fixing the wages of all 
artificers and husbandmen, with regard to the nature and sea- 
son of their labor. From this time it became a frequent 
complaint of the commons that the statute of laborers was 
not kept. The king had in this case, probably, no other rea- 
son for leaving their grievance unredresssed than his inability 
to change the order of Providence. A silent alteration had 
been wrought in the condition and character of the lower 
classes during the reign of Edward III. This was the effect 
of increased knowledge and refinement, which had been mak- 
ing a considerable progress for full half a century, though they 
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did not readily permeate the cold region of poverty and igno- 
rance. It was natural that the country people, or uplandish 
folk, as they were called, should repine at the exclusion from 
that enjoyment of competence, and security for the fruits of 
their labor, which the inhabitants of towns so fully possessed. 
The fourteenth century was, in many parts of Europe, the age 
when a sense of political servitude was most keenly felt. 
Thus the insurrection of the Jacquerie in France about the 
year 1S58 had the same character, and resulted in a great 
measure from the same causes, as that of the English peasants 
in 1382. And we may account in a similar manner for the 
democratical tone of the French and Flemish cities, and for 
the prevalence of a spirit of liberty in Germany and Switzer- 
land. 1 

I do not know whether we should attribute part of this 
revolutionary concussion to the preaching of Wicliffe’s disci- 
ples, or look upon both one and the other as phenomena be- 
longing to that particular epoch in the progress of society. 
New principles, both as to civil rule and religion, broke sud- 
denly upon the uneducated mind, to render it bold, presump- 
tuous, and turbulent. But at least I make little doubt that 
the dislike of ecclesiastical power, which spread so rapidly 
among the people at this season, connected itself with a spirit 
of insubordination and an intolerance of political subjection. 
Both were nourished by the same teachers, the lower secular 
clergy ; and however distinct we may think a religious ref- 
ormation from a civil anarchy, there was a good deal com- 
mon in the language by which the populace were inflamed to 
either one or the other. Even the scriptural moralities which 
were then exhibited, and which became the foundation of our 
theatre, afforded fuel to the spirit of sedition. The common 
original and common destination of mankind, with every 
other lesson of equality which religion supplies to humble or 
to console, were displayed with coarse and glaring features in 
these representations. The familiarity of such ideas has dead- 
ened their effects upon our minds ; but when a rude peasant, 
surprisingly destitute of religious instruction during that cor- 
rupt age of the church, was led at once to these impressive 
truths, we cannot be astonished at the intoxication of mind 
they produced.* 

1 [Noti XV.] and probabilities than testimony In M- 

1 I hare been more influenced by net- criblng thin effect to Wldiffe’s inuora* 
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Though I believe that, compared at least with the aris- 
tocracy of other countries, the English lords were guilty of 
very little cruelty or injustice, yet there were circumstances 
belonging to that period which might tempt them to deal more 
hardly than before with their peasantry. The fourteenth 
century was an age of greater magnificence than those which 
had preceded, in dress, in ceremonies, in buildings ; foreign 
luxuries were known enough to excite an eager demand 
among the higher ranks, and yet so scarce as to yield inordi- 
nate prices ; while the landholders were, on the other hand, 
impoverished by heavy and unceasing taxation. Hence it is 
probable that avarice, as commonly happens, had given birth 
to oppression ; and if the gentry, as I am inclined to believe, 
had become more attentive to agricultural improvements, it 
is reasonable to conjecture that those whose tenure obliged 
them to unlimited services of husbandry were more harassed 
than under their wealthy and indolent masters in preceding 
times. 

The storm that almost swept away all bulwarks of civil- 
ized and regular society seems to have been long in collect- 
ing itself. Perhaps a more sagacious legislature might have 
contrived to disperse it: but the commons only presented 
complaints of the refractoriness with which villeins and ten- 
ants in villenage rendered their due services ; 1 and the exi- 
gencies of government led to the fatal poll-tax of a groat, 
which was the proximate cause of the insurrection. By the 
demands of these rioters we perceive that territorial servitude 
was far from extinct ; but it should not be hastily concluded 
that they were all personal villeins, for a large proportion 
were Kentish-men, to whom that condition could not have 
applied; it being a good bar to a writ de nativitate probanda 
that the party’s father was born in the county of Kent . 4 

After this tremendous rebellion it might be expected that 

Hons, because the hi* tori am are pnju- The sermon of this priest, as related 
diced witnesses against him. SerenU of by Walelnghom, p. 276, derirea Its argu- 
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the legislature would use little indulgence towards the lower 
commons. Such unhappy tumults are doubly mischievous, 
not more from the immediate calamities that attend them 
than from the fear and hatred of the people which they 
generate in the elevated classes. The general charter of 
manumission extorted from the king by the rioters of Black- 
heath was annulled by proclamation to the sheriffs, 1 and this 
revocation approved by the lords and commons in parlia- 
ment ; who added, as was very true, that such enfranchise- 
ment could not be made without their consent; “which they 
would never give to save themselves from perishing all togeth- 
er in one day.” a Riots were turned into treason by a law of 
the same parliament.* By a very harsh statute in the 12th 
of Richard II. no servant or laborer could depart, even at 
the expiration of his service, from the hundred in which he 
lived without permission under the king’s seal; nor might 
any who had been bred to husbandry till twelve years old 
exercise any other calling. 4 A few years afterwards the 
commons petitioned that villeins might not put their children 
to school in order to advance them by the church; “and 
this for the honor of all the freemen of the kingdom.” In 
the same parliament they complained that villeins fly to 
cities and boroughs, whence their masters cannot recover 
them ; and, if they attempt it, are hindered by the people ; 
and prayed that the lords might seize their villeins in such 
places without regard to the franchises thereof. But on 
both these petitions the king put in a negative.* 

From henceforward we find little notice taken of villenage 
in parliamentary records, and there seems to have been a 
rapid tendency to its entire abolition. But the fifteenth 
century is barren of materials ; and we can only infer that, 
as the same causes which in Edward III.’s time had con- 
verted a large portion of the peasantry into free laborers still 
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continued to operate, they must silently have extinguished 
the whole system of personal and territorial servitude. The 
latter, indeed, was essentially changed by the establishment 
of the law of copyhold. 

I cannot presume to conjecture in what degree voluntary 
manumission is to be reckoned among the means that con- 
tributed to the abolition of villenage. Charters of enfran- 
chisement were very common upon the continent. They may 
perhaps have been less so in England. Indeed the statute de 
donis must have operated very injuriously to prevent the 
enfranchisement of villeins regardant, who were entailed along 
with the land. Instances, however, occur from time to time, 
nnd we cannot expect to discover many. One appears as 
early as the fifteenth year of Henry III., who grants to all 
persons bom or to be bom within his village of Contishall, 
that they shall be free from all villenage in body and blood, 
paying an aid of twenty shillings to knight the king’s eldest 
son, and six shillings a year as a quit rent.' So in the twelfth 
of Edward III. certain of the king’s villeins are enfranchised 
on payment of a fine.* In strictness of law, a fine from the 
villein for the sake of enfranchisement was nugatory, since 
all he could possess was already at his lord’s disposal But 
custom and equity might easily introduce different maxims; 
and it was plainly for the lord’s interest to encourage his 
tenants in the acquisition of money to redeem themselves, 
rather than to quench the exertions of their industry by availing 
himself of an extreme right. Deeds of enfranchisement 
occur in the reigns of Mary and Elizabeth ;* and perhaps a 
commission of the latter princess in 1574, directing the 
enfranchisement of her bondmen and bondwomen on certain 
manors upon payment of a fine, is the last unequivocal testi- 
mony to the existence of villenage; 4 though it is highly 
probable that it existed in remote parts of the country some 
time longer. 5 


J Blomefleld’s Norfolk, toI. lit. p. 671. Chalmers, In his Caledonia, has brought 
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From this general view of the English constitution, as 
it stood about the time of Henry VI., we must Reign or 
turn our eyes to the political revolutions which Uear ? VI - 
clouded the latter years of his reign. The minority of 
this prince, notwithstanding the vices and dissensions of hit 
court and the inglorious discomfiture of our arms in France, 
was not perhaps a calamitous period. The country grew 
more wealthy ; the law was, on the whole, better observed ; 
the power of parliament more complete and effectual than 
in preceding times, llut Henry’s weakness of understanding, 
becoming evident as he reached manhood, rendered his reign 
a perpetual minority. His marriage with a princess of strong 
mind, but ambitious and vindictive, rather tended to weaken 
the government and to accelerate his downfall ; a certain rev- 
erence that had been paid to the gentleness of the king’s 
disposition being overcome by her unpopularity. By degrees 
Henry’s natural feebleness degenerated almost into fatuity ; 
and this unhappy condition seems to have overtaken him 
nearly about the time when it became an arduous task to with- 
stand the assault in preparation against his government. 
This may properly introduce a great constitutional subject, to 
which some peculiar circumstances of our own age have im- 
periously directed the consideration of parliament. Though 
the proceedings of 1788 and 1810 are undoubtedly prece- 
dents of far more authority than any that can be derived 
from our ancient history, yet, as the seal of the legislature 
has not yet been set upon this controversy, it is not perhaps 
altogether beyond the possibility of future discussion ; and at 
least it cannot be uninteresting to look back on those parallel 
or analogous cases by which the deliberations of parliament 
upon the question of regency were guided. 

While the kings of England retained their continental do- 
minions, and were engaged in the wars to which HUtorlca , 
those gave birth, they were of course frequently instances or 
absent from this country. Upon such occasions regcnctea ! 
the administration seems at first to havo devolved officially 
on the justiciary, as chief servant of the crown. But Henry 
IIL began the practice of appointing lieutenants, or guar- 
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durfn the ^' ans l ^ ie rea lm (custodes regni), as they were 
abienco of* more usually termed, by way of temporary sub- 
rrujM' 8 * 8t ' tutes * They were usually nominated by the 
’ king without consent of parliament ; and their of- 
fice carried with it the right of exercising all the preroga- 
tives of the crown. It was of course determined by the 
king’s return; and a distinct statute was necessary in the 
reign of Henry V. to provide that a parliament called by 
the guardian of the realm during the king’s absence should 
not be dissolved by that event. 1 The most remarkable cir- 
cumstance attending those lieutenancies was that they were 
sometimes conferred on the heir apparent during his infancy. 
The Black Prince, then duke of Cornwall, was left guardian 
of the realm in 1339, when he was but ten years old ; 4 
and Richard his son, when still younger, in 1372, during Ed- 
ward HI.’s last expedition into France.* 

These do not however bear a very close analogy to regen- 
cies in the stricter sense, or substitutions during the natural 
incapacity of the sovereign. Of such there had been several 
at the instances before it became necessary to supply the 
accession or deficiency arising from Henry’s derangement. 1. 
Henry ui. ; ^ ( j eat ] 1 0 f j 0 h n , William earl of Pembroke 

assumed the title of rector regis ct regni, with the consent of 
the loyal barons who had just proclaimed the young king, 
and probably conducted the government in a great measure 
by their advice. 4 But the circumstances were too critical, and 
the time is too remote, to give this precedent any material 
of Edward i. • we, ght- 2. Edward I. being in Sicily at his fa- 
’ ther’s death, the nobility met at the Temple church, 
as we are informed by a contemporary writer, and, after 
making a new great seal, appointed the archbishop of York, 
Edward earl of Cornwall, and the earl of Gloucester, to be 
ministers and guardians of the realm ; who accordingly con- 
ducted the administration in the king’s name until his return. 6 
It is here observable that the earl of Cornwall, though near- 
est prince of the blood, was not supposed to enjoy any supe- 
rior title to the regency, wherein he was associated with two 
other persons. But while the crown itself was hardly ac- 

18H.V. e.L » Rytner, t. ri. p. 748. 

* This prince haring been sent to Ant- * Matt. Parle, p. 243. 
werp, six commissioners were appointed * Matt. Weatmonaat. ap. Brady’a Hia- 
to open parliament. Kot. Pari. 13 E. 111. tory of England, vol. li. p. 1. 
rol. U. p. 107. 
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knowledged to be unquestionably hereditary, it would be 
strange if any notion of such a right to the regency had 
been entertained. 3. At the accession of Edward III., then 
fourteen years old, the parliament, which was im- 0 f Edward 
mediately summoned, nominated four bishops, four m - > 
earls, and six barons as a standing council, at the head of 
which the earl of Lancaster seems to have been placed, to 
advise the king in all business of government It was an 
article in the charge of treason, or, as it was then styled, 
of accroaching royal power, against Mortimer, that he in 
termeddled in the king’s household without the assent of 
this council. 1 They may be deemed therefore a sort of par- 
liamentary regency, though the duration of their functions 
does not seem to be defined. 4. The proceedings of Richard 
at the commencement of the next reign are more n » 
worthy of attention. Edward III. dying June 21, 1377, the 
keepers of the great seal next day, in absence of the chan- 
cellor beyond sea, gave it into the young king’s hands before 
his council. He immediately delivered it to the duke of Lan- 
caster, and the duke to Sir Nicholas Bode for safe custody. 
Four days afterwards the king in council delivered the seal to 
the bishop of St David’s, who affixed it the same day to di- 
vers letters patent* Richard was at this time ten years and 
six months old ; an age certainly very unfit for the personal 
execution of sovereign authority. Yet he was supposed ca- 
pable of reigning without die aid of a regency. This might 
be in virtue of a sort of magic ascribed by lawyers to the 
great seal, the possession of which bars all further inquiry, 
and renders any government legal. The practice of modern 
times requiring the constant exercise of the sign manual has 
made a public confession of incapacity necessary in many 
cases where it might have been concealed or overlooked in 
earlier periods of the constitution. But though no one was 
invested with the office of regent, a council of twelve was 
named by the prelates and peers at the king’s coronation, 
July 16, 1377, without whose concurrence no public measure 
was to be carried into effect. I have mentioned in another 
place the modifications introduced from time to time by par 
liament, which might itself be deemed a great council of 
regency during the first years of Richard. 

1 Hot. Pari. TOl. U. p. S3. < Rymer, t. tH. p. 171. 
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5. The next instance is at the accession of Henry VI. 
of Henry vi ^bis P r ' nce was but nine months old at his father’s 
death ; and whether from a more evident inca- 
pacity for the conduct of government in his case than in that 
of Richard II., or from the progress of constitutional princi- 
ples in the forty years elapsed since the latter’s accession, far 
more regularity and deliberation were shown in supplying the 
defect in the executive authority. Upon the news arriving 
that Henry V. was dead, several lords spiritual and temporal 
assembled, on account of the imminent necessity, in order to 
preserve peace, and provide for the exercise of officers ap- 
pertaining to the king. These peers accordingly issued com- 
missions to judges, sheriffs, esclieators, and others, for various 
purposes, and writs for a new parliament. This was opened 
by commission under the great seal directed to the duke of 
Gloucester, in the usual form, and with the king’s teste. 1 
Some ordinances were made in this parliament by the duke 
of Gloucester as commissioner, and some in the king’s name. 
The acts of the peers who had taken on themselves the ad- 
ministration, and summoned parliament, were confirmed. On 
the twenty-seventh day of its session, it is entered upon the 
roll that the king, “ considering his tender age, and inability 
to direct in person the concerns of his realm, by assent of 
lords and commons, appoints the duke of Bedford, or, in his 
absence beyond sea, the duke of Gloucester, to be protector 
and defender of the kingdom and English church, and the 
king’s chief counsellor.” Letters patent were made out to 
this effect, the appointment being however expressly during 
the king’s pleasure. Sixteen councillors were named in 
parliament to assist the protector in his administration ; and 
their concurrence was made necessary to the removal and 
appointment of officers, except some inferior patronage spe- 
cifically reserved to the protector. In all important business 
that should pass by order of council, the whole, or major 
part, were to be present ; “ but if it were such matter that 
the king hath been accustomed to be counselled of, that then 
the said lords proceed not therein without the advice of my 
lords of Bedford or Gloucester.” * A few more councillors 
were added by the next parliament, and divers regulations 
established for their observance.* 


■ Bot Pul. toI ir. p. 168. 


i Ibid, p.174, 176. 


i Ibid. p. 201 
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This arrangement was in contravention of the late king’s 
testament, which had conferred the regency on the duke of 
Gloucester, in exelusion of his elder brother. But the na- 
ture and spirit of these proceedings will be better understood 
by a remarkable passage in a roll of a later parliament; 
where the house of lords, in answer to a request of Glouces- 
ter that he might know what authority he possessed as pro- 
tector, remind him that in the first parliament of the king 1 
“ye desired to have had ye governaunee of yis land; 
affermyng yat hit belonged unto you of rygzt, as well by ye 
mene of your birth as by ye laste wylle of ye kyng yat was 
your broyer, whome God assoile ; alleggyng for you such 
groundes and motyves as it was yought to your discretion 
made for your intent ; whereupon, the lords spiritual and 
temporal assembled there in parliament, among which were 
there my lordes your uneles, the bishop of Winchester that 
now liveth, and the duke of Exeter, and your cousin the earl 
of March that be gone to God, and of Warwick, and other 
in great number that now live, had great and long delibera- 
tion and advice, searched precedents of the governail of the 
land in time and case semblable, when kings of this land 
have been tender of age, took also information, of the laws 
of the land, of sueh persons as be notably learned therein, 
and finally found your said desire not caused nor grounded 
in precedent, nor in the law of the land ; the which the king 
that dead is, in his life nor might by his la«t will nor other- 
wise altre, ehange, nor abroge, without the assent of the three 
estates, nor commit or grant to any person governance or 
rule of this land longer than he lived ; but on that other 
behalf, the said lords found your said desire not according 
with the laws of this land, and against the right and fredorae 
of the estates of the same land: Howe were it that it be 
not thought that any such thing wittingly proceeded of your 
intent ; and nevertheless to keep pcaee and tranquillity, and 
to the intent to ease and appease you, it was advised and ap- 
pointed by authority of the king, assenting the three estates 
of this land, that ye, in absence of my lord your brother of 


1 1 follow the orthography of the roU, conjecture. The usual Irregularity of 
which I hope w)ll not be inconvenient ancient spelling is hardly sufficient to 
to the reader. Why this orthography, account for such variations ; but if there 
from obsolete and difficult, so frequently be any error. It belongs to the super- 
> -| — — J — "1 appear intendents of that publication, and is not 
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Bedford, should be chief of the king’s council, and devised 
unto you a name different from other counsellors, not the 
name of tutor, lieutenant, governor, nor of regent, nor no 
name that should import authority of governance of the 
land, but the name of protector and defensor, which import- 
etli a personal duty of attendance to the actual defence of 
the land, as well against enemies outward, if case required, 
as against rebels inward, if any were, that God forbid ; 
granting you therewith certain power, the which is specified 
and contained in an act of the said parliament, to endure as 
long as it liked the king. In the which, if the intent of the 
said estates had been that ye more power and authority 
should have had, more should have been expressed therein ; 
to the which appointment, ordinance, and act, ye then agreed 
you as for your person, making nevertheless protestation that 
it was not your intent in any wise to dcroge or do prejudice 
unto my lord your brother of Bedford by your said agree- 
ment, as toward any right that he would pretend or claim in 
the governance of this land; and as toward any pre-emi- 
nence that you might have or belong unto you as chief of 
council, it is plainly declared in the said act and articles, sub- 
scribed by my said lord of Bedford, by yourself, and the 
other lords of the council. But as in parliament to which 
ye be called upon your faith and ligeanee as duke of Gloces- 
ter, as other lords be, and not otherwise, we know no power 
nor authority that ye have, other than ye as duke of Gloces- 
ter should have, the king being in parliament, at years of 
mest discretion: We marvailing with all our hearts that, 
considering the open declaration of the authority and power 
belonging to my lord of Bedford and to you in his absence, 
and also to the king’s council subscribed purely and simply 
by my said lord of Bedford and by you, that you should in 
any wise be stirred or moved not to content you therewith or 
to pretend you any other: Namely, considering that the 
king, blessed be our Lord, is, sith the time of the said power 
granted unto you, far gone and grown in person, in wit, and 
understanding, and like with the grace of God to occupy his 
own royal power within few years : and forasmuch consider- 
ing the things and causes abovesaid, and other many that 
long were to write, We lords aforesaid pray, exhort, and 
require you to content you with the power abovesaid and 
declared, of the which my lord your brother of Bedford, the 
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king’s eldest uncle, contented him : and that ye none larger 
power desire, will, nor use ; giving you this that is aboven 
written for our answer to your foresaid demand, the which 
we will dwell and abide with, withoutcn variance or chang- 
ing. Over this beseeching and praying you in our most 
humhle and lowly wise, and also requiring you in the king’s 
name, that ye, according to the king’s commandment, con- 
tained ip his writ sent unto you in that behalf, come to this 
his present parliament, and intend to the good effect and 
speed of matters to be demesned and treted in the same, like 
as of right ye owe to do.” 1 

It is evident that this plain, or rather rude address to the 
duke of Gloucester, was dictated hy the prevalence of cardi- 
nal Beaufort’s party in council and parliament. But the 
transactions in the former parliament are not unfairly repre- 
sented; and, comparing them with the passage extracted 
above, we may perhaps he entitled to infer: 1. That the 
king does not possess any constitutional prerogative of ap- 
pointing a regent during the minority of his successor ; and 
2. That neither the heir presumptive, nor any other person, 
is entitled to exercise the royal prerogative during the king’s 
infancy (or, hy parity of reasoning, his infirmity), nor to any 
title that conveys them; the sole right of determining the 
persons hy whom, and fixing the limitations under which, the 
executive government shall be conducted in the king’s name 
and hehalf, devolving upon the great council of parliament. 

The expression used in the lords’ address to the duke of 
Gloucester, relative to the young king, that he was far gone 
and grown in person, wit, and understanding, was not thrown 
out in mere flattery. In two years the party hostile to 
Gloucester’s influence had gained ground enough to ahrogate 
his office of protector, leaving only the honorary title of chief 
counsellor.* For this the king's coronation, at eight years of 
age, was thought a fair pretence ; and undoubtedly the loss 
of that exceedingly limited authority which had heen delegated 
to the protector could not have impaired the strength of govern- 
ment. This was conducted as hefore by a selfish and disunited 
council ; but the king’s name was sufficient to legalize their 
measures, nor does any ohjection appear to have heen made 
in parliament to such a mockery of the name of monarchy. 

1 Rot. Pul. 6 H. VI. toI. It. p. 826. * Rot. Pari. 8 H. VI. Tol. It. p. 888. 
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In the year 1454, the thirty-second of Henry’s reign, his 
Henry’* unhappy malady, transmitted perhaps from his 

meutai de- maternal grandfather, assumed so decided a char- 
nngement. acler Q f derangement or imbecility, that parliament 
could no longer conceal from itself the necessity of a more 
efficient ruler. This assembly, wliich had been continued by 
successive prorogations for nearly a year, met at Westminster 
on the 14th of February, when the session was opened by 
the duke of York, as king’s commissioner. Kent, archbishop 
of Canterbury and chancellor of England, dying soon after- 
wards, it was judged proper to acquaint the king at Windsor 
by a deputation of twelve lords with this and other subjects 
concerning his government. In fact, perhaps, this was a 
pretext chosen in order to ascertain his real condition. These 
peers reported to the lords’ house, two days afterwards, that 
they had opened to his majesty the several articles of their 
message, but “ could get no answer ne sign for no prayer ne 
desire,” though they repeated their endeavors at three dif- 
ferent interviews. This report, with the instruction on which 
it was founded, was, at their prayer, entered of record in 
Duke of parliament. Upon so authentic a testimony of their 

York mad* sovereign’s infirmity, the peers, adjourning two 
protector. days for solemnity or deliberation, “ elected and 
nominated Richard duke of York to be protector and defender 
of the realm of England during the king’s pleasure.” The 
duke, protesting his insufficiency, requested “that in this 
present parliament, and by authority thereof, it be enacted 
that, of yourself and of your ful and mere disposition, ye 
desire, name, and call me to the said name and charge, and 
that of any presumption of myself I take them not upon me, 
but only of the due and humble obeisance that I owe to do 
unto the king our most dread and sovereign lord, and to you 
the peerage of this land, in whom by the occasion of the 
infirmity of our said sovereign lord resteth the exercise of 
his authority, whose noble commandments I am as ready to 
perform and obey as any of his liegemen alive, and that, at 
such time as it shall please our blessed Creator to restore his 
most noble person to healthful disposition, it shall like you 
so to declare and notify to his good grace.” To this pro- 
testation the lords answered that, for his and their discharge, 
an act of parliament should be made conformably to that 
enacted in the king’s infancy, since they were compelled by 
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an equal necessity again to choose and name a protector and 
defender. And to the duke of York’s request to be informed 
how far the power and authority of his charge should extend, 
they replied that he should be chief of the king’s council, 
and “ devised therefore to the said duke a name different 
from other counsellors, not the name of tutor, lieutenant, 
governor, nor of regent, nor no name that shall import 
authority of governance of the land ; but the said name of 
protector and defensor;” and so forth, according to the lan- 
guage of their former address to the duke of Gloucester. 
An act was passed accordingly, constituting the duke of York 
protector of the church and kingdom, and chief counsellor of 
the king, during the latter’s pleasure ; or until the prince of 
Wales should attain years of discretion, on whom the said 
dignity was immediately to devolve. The patronage of 
certain spiritual benefices was reserved to the protector 
according to the precedent of the king’s minority, which 
parliament was resolved to follow in every particular. 1 

It may be conjectured, by the provision made in favor of 
the prince of Wales, then only two years old, that the king’s 
condition was supposed to be beyond hope of restoration. 
Hut in about nine months he recovered sufficient speech and 
recollection to supersede the duke of York’s protectorate. 4 
The succeeding transactions are matter of familiar, though 
not, perhaps, very perspicuous history. • The king was a pris- 
oner in his enemies’ hands after the affair at St, Albans,* 
when parliament met in July, 1455. In this session little 
was done, except renewing the strongest oaths of allegiance 
to Henry and his family. But the two houses meeting again 
after a prorogation to November 12, during which time the 
duke of Y r ork had strengthened his party, and was appointed 
by commission the king’s lieutenant to open the parliament, a 
proposition was made by the commons that, “ whereas the 
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king had deputed the duke of York as his commissioner to 
proceed in this parliament, it was thought by the commons 
that, if the king hereafter could not attend to the protection 
of the country, an able person should be appointed protcetor, 
to whom they might have recourse for redress of injuries ; 
especially as great disturbances had lately arisen in the west 
through the feuds of the earl of Devonshire and Lord Bon- 
vile.” 1 The archbishop of Canterbury answered for the 
lords that they would take into consideration what the com- 
mons had suggested. Two days afterwards the latter ap- 
peared again with a request conveyed nearly in the same 
terms. Upon their leaving the chamber, the archbishop, who 
was also chancellor, moved the peers to answer what should 
be done in respect of the request of the commons ; adding 
that “ it is understood that they will not further proceed in 
matters of parliament, to the time that they have answer to 
their desire and request.” This naturally ended in the re- 
appointment of the duke of York to his eharge of protector. 
The commons indeed were determined to bear no delay. As 
if ignorant of what had been resolved in consequence of 
their second request, they urged it a third time, on the next 
day of meeting ; and received for answer that “ the king our 
said sovereign lord, by the advice and assent of his lords 
spiritual and temporal being in this present parliament, had 
named and desired the duke of York to be proteetor and de- 
fensor of this land.” It is worthy of notice that in these words, 
and indeed in effect, as appears by the whole transaction, the 
house of peers assumed an exclusive right of ehoosing the 
proteetor, though, in the act passed to ratify their election, 
the commons’ assent, as a matter of course, is introduced. 
The last year’s precedent was followed in the present instance, 
excepting a remarkable deviation ; instead of the words “ dur- 
ing the king’s pleasure,” the duke was to hold his office “ un- 
til he should be discharged of it by the lords in parliament.” a 
This extraordinary clause, and the slight allegations on 
whieh it was thought fit to substitute a vicegerent for the 
reigning monarch, are sufficient to prove, even if the common 
historians were silent, that whatever passed as to this second 
protectorate of the duke of York was altogether of a revolu- 
tionary complexion. In the actual circumstances of civil 
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blood already spilled and the king in captivity, we may justly 
wonder that so much regard was shown to the regular forms 
and precedents of the constitution. But the duke’s natural 
moderation will account for part of this, and the temper of 
the lords for much more. That assembly appears for the 
most part to have been faithfully attached to the house of 
Lancaster. The partisans of Richard were found in the 
commons and among the populace. Several months elapsed 
after the victory of St. Albans before an attempt was thus 
made to set aside a sovereign, not laboring, so far as we know, 
under any more notorious infirmity than before. . It then 
originated in the commons, and seems to have received but 
an unwilling consent from the upper house. Even in con- 
stituting the duke of York proteetor over the head of Henry, 
whom all men despaired of ever seeing in a state to face the 
dangers of sueh a season, the lords did not forget the rights 
of his son. By this latter instrument, as well as by that of 
the preceding year the duke’s office was to cease upon the 
prince of Wales arriving at the age of discretion. 

But what had long been propagated in secret, soon became 
familiar to the public ear ; that the duke of York Duke ^ 
laid claim to the throne. He was unquestionably York a eWm 
heir general of the royal line, through his moth- t0 th ® crown ' 
er, Anne, daughter of Roger Mortimer earl of March, son of 
Philippa, daughter of Lionel duke of Clarence, third son 
of Edward III. Roger Mortimer’s eldest son, Edmund, had 
been declared heir presumptive by Richard II. ; but his in- 
fancy during the revolution that placed Henry IY. on the 
throne had caused his pretensions to be passed over in si- 
lence. The new king however was induced by a jealousy 
natural to his situation to detain the earl of March in eustody. 
Henry V. restored his liberty ; and, though he had certainly 
connived for a while at the conspiracy planned by his brother- 
in-law the earl of Cambridge and Lord Scrope of Masham 
to place the erown on his head, that magnanimous prince 
gave him a free pardon, and never testified any displeasure. 
The present duke of York was honored by Henry VI. with 
the highest trusts in France and Ireland ; such as Beaufort 
and Gloucester could never have dreamed of conferring on 
him if his title to the crown had not been reckoned obsolete. 
It has been very pertinently remarked that the crime perpe- 
trated by Margaret and her counsellors in the death of the 
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duke of Gloucester was the destruction of the house of Lan- 
caster. 1 From this time the duke of York, next heir in pre- 
sumption while the king was childless, might innocently con- 
template the prospect of royalty ; and when such ideas had 
long been passing through his mind, we may judge how re- 
luctantly the birth of prince Edward, nine years after Hen- 
ry’s marriage, would be admitted to disturb them. The 
queen’s administration unpopular, careless of national inter- 
ests, and partial to his inveterate enemy the duke of Som- 
erset ; 3 the king incapable of exciting fear or respect ; him- 
self conscious of powerful alliances and universal favor ; all 
these circumstances combined could hardly fail to nourish 
those opinions of hereditary right which he must have im- 
bibed from his infancy. 

The duke of York preserved through the critical season of 
rebellion such moderation and humanity that we may pardon 
him that bias in favor of his own pretensions to which he 
became himself a victim. Margaret perhaps, by her san 
guinary violence in the Coventry parliament of 1460, where 
the duke and all his adherents were attainted, left him not 
the choice of remaining a subject with impunity. Bnt with 
us, who are to weigh these ancient factions in the balance of 
wisdom and justice, there should be no hesitation in decid- 
ing that the house of Lancaster were lawful sovereigns of 
England. I am, indeed, astonished that not only such his- 
torians as Carte, who wrote undisguisedly upon a Jacobite 
system, but even men of juster principles, have been inadver- 
tent enough to mention the right of the house of York. If 
the original consent of the nation, if three descents of the 
crown, if repeated acts of parliament, if oaths of allegiance 
from the whole kingdom, and more particularly from those 
who now advanced a contrary pretension, if undisturbed, 
unquestioned possession during sixty years, could not secure 
the reigning family against a mere defect in their genealogy, 
when were the people to expect tranquillity ? Sceptres were 
committed, and governments were instituted, for public pro- 
tection and public happiness, not certainly for the benefit of 
rulers, or for the security of particular dynasties. No prej- 
udice has less in its favor, and none has been more fatal 
to the peace of mankind, than that which regards a nation 

1 Hall, p. 210. an nncqulrocal testimony, a letter of that 

2 The ill*will of York and the queen date in the Poston collection, yoi.l. p- 26 
began aus early u 1449, a a we learn from 
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of subjects as a family’s private inheritance. For, as this 
opinion induces reigning princes and their courtiers to look 
on the people as made only to obey them, so, when the tide of 
events has swept them from their thrones, it begets a fond 
hope of restoration, a sense of injury and of imprescriptible 
rights, which give the show of justice to fresh disturbances 
of public order, and rebellions against established authority. 
Even in cases of unjust conquest, which are far stronger than 
any domestic revolution, time heals the injury of wounded 
independence, the forced submission to a victorious enemy is 
changed into spontaneous allegiance to a sovereign, and the 
laws of God and nature enjoin the obedience that is chal- 
lenged by reciprocal benefits. But far more docs every 
national government, however violent in its origin, become le- 
gitimate, when universally obeyed and justly exercised, the 
possession drawing after it the right ; not certainly that suc- 
cess can alter the moral character of actions, or privilege 
usurpation before the tribunal of human opinion, or in the 
pages of history, but that the recognition of a government 
by the people is the binding pledge of their allegiance so long 
as its corresponding duties are fulfilled. 1 And thus the law 
of England has been held to annex the subject’s fidelity to 
the reigning monarch, by whatever title he may have ascend- 
ed the throne, and whoever else may be its claimant. 3 But 
the statute of 11th of Henry VII. c. 1, has furnished an un- 
equivocal commentary upon this principle, when, alluding to 
the condemnations and forfeitures by which those alternate 
successes of the white and red roses had almost exhausted 
the noble blood of England, it enacts that “ no man for doing 
true and faithful service to the king for the time being be 
convict or attaint of high treason, nor of other offences, by 
act of parliament or otherwise.” 

Though all classes of men and all parts of England were 
divided into factions by this unhappy contest, yet the strength 
of the Yorkists lay in London and the neighboring counties, 
and generally among the middling and lower people. And 
this is what might naturally be expected. For no- 
tions of hereditary right take easy hold of the pop- 
ulace, who feel an honest sympathy for those whom 
they consider as injured ; while men of noble birth 

I Upon thin great queatiou tha fourth * Ilalo’a Pima of tha Crown, rot. t. p. 
dlwouraa in Sir Michael Foater’i He porta 61, 101 (edit 1786) 
ought particularly to be read. 



188 


EDWARD IV. 


Chap. VIII. Part III. 


and high station have a keener sense of personal duty to their 
sovereign, and of the baseness of deserting their allegiance. 
Notwithstanding the wide-spreading influence of the Nevils, 
most of the nobility were well affected to the reigning dynas- 
ty. We have seen how reluctantly they acquiesced in the 
second protectorate of the duke of York after the battle of 
St. Albans. Thirty-two temporal peers took an oath of feal- 
ty to Henry and his issue in the Coventry parliament of 1460, 
which attainted the duke of York and the earls of Warwick 
and Salisbury. 1 And in the memorable circumstances of the 
duke’s claim personally made in parliament, it seems mani- 
fest that the lords complied not only with hesitation but un- 
willingness, and in fact testified their respect and duty for 
Henry by confirming the crown to him during his life.® The 
rose of Lancaster blushed upon the banners of the Staffords, 
the Percies, the Veres, the Hollands, and the Courtneys. 
All these illustrious families lay crushed for a time under the 
ruins of their party. But the course of fortune, which has 
too great a mastery over crowns and sceptres to be controlled 
by men’s affection, invested Edward IV. with a possession 
which the general consent of the nation both sanctioned and 
secured. This was effected in no slight degree by the furi- 
ous spirit of Margaret, who began a system of extermination 
by acts of attainder and execution of prisoners that created 
abhorrence, though it did not prevent imitation. And the bar- 
barities of her northern army, whom she led towards London 
after the battle of Wakefield, lost the Lancastrian cause its 
former friends,* and might justly convince reflecting men that 
it were better to risk the chances of a new dynasty than trust 
the kingdom to an exasperated faction. 

A period of obscurity and confusion ensues, during which 
Edward iv we ^ ave 8,3 insight into constitutional as gen- 
eral history. There are no contemporary chroni- 

1 Rot. Pari. toI. r. p. 351. not reject, noiesa npon real gronnds of 

* Id. p. 375. Thia entry in the toil la anapiclon, the assertions of secondary 
highly Intereating and important. It writer!. 

ongbt to be read In preference to any of * The abbey of St. Aibana waa stripped 

our hiatoriana. Hume, who drew from by the queen and ber army after the 

inferior aourcea, ia not altogether nccu- aecond battle fongbt at that place, Feb. 
rata. Yet one remarkable circumatance, 17, 1461 ; wblcb changed Wbetham8tcdo 
told by Hall and other chronicler!, that tho abbot and biatoriogrnpher, from a 
tbe duke of York atood by the throne, aa Tiolent Lancastrian into a Yorkist. His 
if to claim it. tbougb omitted entirely in change of party ia quite sudden, and 
the roll, ia confirmed by Whetharoatede, amnalng enough. See too tbe Paaton 
abbot of St. Aibana, who waa probably Letter*, toI. i. p. 206. Yet the Paaton 
then preaeut. (p.4S4, edit, nearne.) Thia family were originally Lancastrian, and 
•hows that we should only doubt, and returned to that aide in 1470. 
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clers of any value, and the rolls of parliament, by whose light 
we have hitherto steered, become mere registers of private 
bills, or of petitions relating to commerce. The reign of Ed- 
ward IV. is the first during which no statute was passed for 
the redress of grievances or maintenance of the subject’s lib- 
erty. Nor is there, if I am correct, a single petition of this 
nature upon the roll. Whether it were that the commons 
had lost too much of their ancient courage to present any re- 
monstrances, or that a wilful omission has vitiated the record, 
is hard to determine ; but we certainly must not imagine that 
a government cemented with blood poured on the scaffold, as 
well as in the field, under a passionate and unprincipled sov- 
ereign, would afford no scope for the just animadversion of 
parliament . 1 The reign of Edward IV. was a reign of ter- 
ror. One half of the noble families had been thinned by 
proscription ; and though generally restored in blood by the 
reversal of their attainders — a measure certainly deserving 
of much approbation — were still under the eyes of vigilant 
and inveterate enemies. The opposite faction would be cau- 
tious how they resisted a king of their own creation, while 
the hopes of their adversaries were only dormant. And in- 
deed, without relying on this supposition, it is commonly seen 
that, when temporary circumstances have given a king the 
means of acting in disregard of his subjects’ privileges, it is a 
very difficult undertaking for them to recover a liberty which 
has no security so effectual as habitual possession. 

Besides the severe proceedings against the Lancastrian 
party, which might be extenuated by the common pretences, 
retaliation of similar proscriptions, security for the actual 
government, or just punishment of rebellion against a legiti- 
mate hetf, there are several reputed instances of violence and 
barbarity in the reign of Edward IV. which have not such 
plausible excuses. Every one knows the common stories of the 
citizen who was attainted for treason for an idle speech that he 
would make his son heir to the crown, the house where he 
dwelt ; and of Thomas Burdett, who wished the horns of his 
stag in the belly of him who had advised the king to shoot it. 
Of the former I can assert nothing, though I do not believe it to 

1 There ere eereral Instance* of rio- forward to throw on odium on the duke 

lence and oppression apparent on the of Clarence, who had been concerned In 

rolls during this reign, but not proceod- it. Sercral paeeagee indicate the ebarae 

ing from the crown. One of a remark- ter of the duke of Oiouceeter. 

able nature (roi. t. p. 178) waa brought 
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be accurately reported. But certainly the accusation against 
Burdctt, however iniquitous, was not confined to these frivo- 
lous words ; which indeed do not appear in his indictment , 1 
or in a passage relative to his conviction in the roll of parlia- 
ment. Burdctt was a servant and friend of the duke of Clar- 
ence, and sacrificed as a preliminary victim. It was an artiele 
of charge against Clarence that he had attempted to persuade 
the people that “Thomas Burdctt his servant, which was 
lawfully and truly attainted of treason, was wrongfully put to 
death .” 3 There could indeed be no more oppressive usage 
inflicted upon meaner persons than this attainder of the duke 
of Clarenee — an aet for which a brother could not be par- 
doned had he been guilty, and whieh deepens the shadow of 
a tyrannical age, if, as it seems, his offenee toward Edward 
was but levity and rashness. 

But whatever acts of injustice we may attribute, from au- 
thority or conjecture, to Edward’s government, it was very far 
from being unpopular. His love of pleasure, his affability, 
his courage and beauty, gave him a credit with his subjects 
which he had no real virtue to challenge. This restored him 
to the throne, even against the prodigious influence of War- 
wick, and compelled Henry VII. to treat his memory with 
as a lawful king.* The latter 

trian. And Henry AH. pusses for haring 
been king during his short restoration in 
1470, when Edward had been nine years 
upon the throne. For the earl of Oxford 
is said to hare been attainted “ for the 
true allegiance and service he owed and 
did to Henry VI. at Barnet field and 
otherwise.” (p. 281.) This might be rea- 
sonable enough on the true principle that 
allegiance is due ton king dr facto; if 
indeed we could determine whri was the 
king de facto on the morning of the bat- 
tle of Barnet. But this principle was 
not fairly recognised. Richard III. is 
always called, “ in deed and not in right 
king of Engiar d.” Nor was this merely 
founded on hla usurpation as against his 
nephew. For that unfortunate boy is 
little better treated, and in the act of re- 
sumption, 1 H. VII., while Edward IV. 
is styled “ late king.” appears only with 
the denomination of “ Edward his son, 
late called Edward V.” (p. 836.) Who 
then was king after the death of Edward 
IV. 1 And was his son really illegiti- 
mate. as an usurping nncie pretended ? 
Or did the crime of Richard, thongh pun- 
ished in him, enure to the benefit of 
Henry? These were points which, like 


respect, and acknowledge him 

1 See in Cro. Car. 120, the indictment 
against Burdett fbrcompasslng the king's 
death, and for that purpose conspiring 
with Stacie and Blake to calculate his 
nativity and his son's, ad sciendum 
quando iidem rex et Edwardua < ju* fill- 
us morientur : Also for the same end 
dispersing divers rhymes and ballads de 
murmurationibua, seditionibus et pro- 
ditorils excitntioulbus, fhrtas et fhhrica- 
tas apud Holbourn, to tho intent that 
the people might withdraw their love 
from the king and desert him, ac erga ip- 
sum regem insnrgerent, et guerram erga 
ipsnm regem ievarent, ad finalem de- 
structionem ipaorum regis ac domiui 
principle, &c. 

* Rot. Pari. vol. vi. p. 198. 

> The rolls of Henry VII.’s first parlia- 
ment are full of an absurd confusion in 
thought and language, which hi render- 
ed odious by the purposes to which it is 
applied. Both Henry VI. and Edward 
IV. are considered as lawful kings ; ex- 
cept in one instance, where Alan Ootter- 
eii, petitioning for the reversal of his 
attainder, speaks of Edward, “late called 
Edward IV.” (vol. iv. p. 290.) But this 
Is only the language of a private Lancas- 
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years of his reign were passed in repose at home after scenes 
of unparalleled convulsions, and in peace abroad after more 
than a century of expensive warfare. His demands of sub- 
sidy were therefore moderate, and easily defrayed by a nation 
which was making rapid advances towards opulence. Accord- 
ing to Sir John Fortescue, nearly one-fifth of the whole king- 
dom had come to the king’s hand by forfeiture at some time 
or other since the commencement of his reign . 1 Many in- 
deed of these lands had been restored, and others lavished 
away in grants, but the surplus revenue must still have been 
considerable. 

Edward IV. was the first who practised a new method of 
taking his subjects’ money without consent of parliament, un- 
der the plausible name of benevolences. These came in 
place of the still more plausible loans of former monarchs, 
and were principally levied on the wealthy traders. Though 
no complaint appears in the parliamentary records of his 
reign, which, as has been observed, complain of nothing, the 
illegality was undoubtedly felt and resented. In the remark- 
able address to Richard by that tumultuary meeting which 
invited him to assume the crown, we find, among general as- 
sertions of the state’s decay through misgovemment, the fol- 
lowing strong passage: — “ For certainly we be determined 
rather to aventure and coramitte us to the perill of owre lyfs 
and jopardie of deth, than to lyve in such thraldome and bond- 
age as we have lyved long tyme heretofore, oppressed and in- 
iured by extortions and newe impositions ayenst the lawes of 
God and man, and the libertie, old policie, and lawes of this 
realrae, whereyn every Englishman is inherited .” 3 According- 
ly, in Richard III.’s only parliament an act was passed which, 
after reciting in the strongest terms the grievances lately 
endured, abrogates and annuls forever all exactions under 

the fate of the yonng princes tn the tlve statute to which I have already al- 
Tower, he chose to wrap In discreet si- ludod, which passed In the eleventh year 
tence. Bnt the first question he seems of his reign, and afforded as much sccur- 
to have answered In his own lhvor. For ity for men following the plain line of 
Richard himself, Howard duke of Nor- rallying round the standard of their 
folk. Lord Lovci, and some others, are country as mere law can offer. There la 
attainted (p. 276) tor “ traiteronsly In- some extraordinary reasoning upon this 
tending, compassing, and Imagining” act In Carte's History (vol. 11. p. 844), for 
the death of Henry ; of course before or the purpose of proving that the adherents 
at the battle of Bosworth; and while his of George II. would not be protected hy 
right, unsupported by possession, could it on the restoration of the true blood, 
have rested only on an hereditary title t Difference of Absolute and Limited 
which it was an Insult to the nntlon to Monarchy, p. 83. 
prefer. These monstrous proceedings i Rot. Pari. vol. vi. p. 241. 
explain the necessity of that conserve- 
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the name of benevolence . 1 The liberties of this country were 
at least not directly impaired by the usurpation of Richard. 
But from an act so deeply tainted with moral guilt, as well as 
so violent in all its circumstances, no substantial benefit was 
likely to spring. Whatever difficulty there may be in decid- 
ing upon the fate of Richard’s nephews after they were im- 
mured in the Tower, the more public parts of the transac- 
tion bear unequivocal testimony to his ambitious usurpation . 1 
It would therefore be foreign to the purpose of this chapter 
to dwell upon his assumption of the regeney, or upon the sort 
of election, however curious and remarkable, which gave a 
pretended authority to his usurpation of the throne. Nei- 
ther of these has ever been alleged by any party in the way of 
constitutional precedent. 

At this epoch I terminate these inquiries into the English 
constitution ; a sketch very imperfect, I fear, and unsatisfac- 
tory, but whieh may at least answer the purpose of fixing the 
Conclusion, reader’s attention on the principal objects, and of 
guiding him to the purest fountains of constitution- 
al knowledge. From the accession of the house of Tudor a 
new period is to be dated in our history, far more prosperous 
in the diffusion of opulence and the preservation of general 
order than the preceeding, but less distinguished by the spirit 
of freedom and jealousy of tyrannical power. We have seen, 
through the twilight of our Anglo-Saxon records, a form of 
civil policy established by our ancestors, marked, like the kin- 
dred governments of the continent, with aboriginal Teutonic 
features ; barbarous indeed, and insufficient for the great ends 
of society, but capable and worthy of the improvement it has 
received, because actuated by a sound and vital spirit, the 
love of freedom and of justice. From these principles arose 
that venerable institution, which none but a free and simple 
people could have conceived, trial by peers — an institution 
common in some degree to other nations, but whieh, more 
widely extended, more strictly retained, and better modified 
among ourselves, has become perhaps the first, certainly 
among the first, of our securities against arbitrary govem- 

1 1 R. in. c. 2. laing, who maintain that tha duke of 

« The long-debited question as to the York, at least, was In some way released 
murder of Kdward and his brotherseems from the Tower, and reappeared as 
to me more probably solved on the com- Perkin Warbock. Bnt a very strong 
mon supposition that it was really per- conviction either way is not readily at 
petrated by the orders of Richard, than talnable. 
on that of Walpole, Carte, Henry, and 
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ment. We have seen a foreign conqueror and his descend- 
ants trample almost alike upon the prostrate nation and upon 
those who had been companions of their victory, introduce the 
servitudes of feudal law with more than their usual rigor, 
and establish a large revenue by continual precedents upon a 
system of universal and prescriptive extortion. But the 
Norman and English races, each unfit to endure oppression, 
forgetting their animosities in a common interest, enforce by 
arms the concession of a great charter of liberties. Privi- 
leges wrested from one faithless monarch are preserved with 
continual vigilance against the machinations of another ; the 
rights of the people become more precise, and their spirit 
more magnanimous, during the long reign of Henry III. 
With greater ambition and greater abilities than his father, 
Edward I. attempts in vain to govern in an arbitrary man- 
ner, and has the mortification of seeing his prerogative fettered 
by still more important limitations. The great council of the 
nation is opened to the representatives of the commons. 
They proceed by slow and cautious steps to remonstrate 
against public grievances, to check the abuses of administra- 
tion, and sometimes to chastise public delinquency in the of- 
ficers of the crown. A number of remedial provisions are 
added to the statutes ; every Englishman learns to remember 
that he is the citizen of a free state, and to claim the common 
law as his birthright, even though the violence of power 
should interrupt its enjoyment. It were a strange misrepre- 
sentation of history to assert that the constitution had attained 
anything like a perfect state in the fifteenth century ; but I 
know not whether there are any essential privileges of our 
countrymen, any fundamental securities against arbitrary 
power, so far as they depend upon positive institution, which 
may not be traced to the time when the house of Plantagenet 
filled the English throne. 


von. in. 
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Note L Page 9. 

It is rather a curious speculative question, and such only, 
we may presume, it will long continue, whether bishops are 
entitled, on charges of treason or felony, to a trial by the 
peers. If this question be considered either theoretically or 
according to ancient authority, I think the affirmative propo- 
sition is beyond dispute. Bishops were at all times mem- 
bers of the great national council, and fully equal to lay 
lords in temporal power as well as dignity. Since the Cor. 
quest they have held their temporalities of the crown by a 
baronial tenure, which, if there be any consistency in law, 
must unequivocally distinguish them from commoners — 
since any one holding by barony might be challenged on a 
jury, as not being the peer of the party whom he was to try. 
It is true that they take no share in the judicial power of the 
house of lords in cases of treason or felony ; but this is mere- 
ly in conformity to those ecclesiastical canons which prohib- 
ited the clergy from partaking in capital judgment, and they 
have always withdrawn from the house on such occasions 
under a protestation of their right to remain. Had it not 
been for this particularity, arising wholly out of their own 
discipline, the question of their peerage could never have 
come into dispute. As for the common argument that they 
are not tried as peers because they have no inheritable no- 
bility, I consider it as very frivolous, since it takes for granted 
the precise matter in controversy, that an inheritable nobility 
is necessary to the definition of peerage, or to its incidental 
privileges. 

If we come to constitutional precedents, by which, when 
sufficiently numerous and unexceptionable, all questions of 
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this kind are ultimately to be determined, the weight of an- 
cient authority seems to be in favor of the prelates. In the 
fifteenth year of Edward III. (1340), the king brought sev- 
eral charges against archbishop Stratford. He came to par- 
liament with a declared intention of defending himself before 
his peers. The king insisted upon his answering in the court 
of exchequer. Stratford however persevered, and the house 
of lords, by the king’s consent, appointed twelve of their 
number, bishops, earls, and barons, to report whether peers 
ought to answer criminal charges in parliament, and not else- 
where. This committee reported to the king in full parlia- 
ment that the peers of the land ought not to be arraigued, 
nor put on trial, except in parliament and by their peers. 
The archbishop upon this prayed the king, that, inasmuch as 
he had been notoriously defamed, he might be arraigned in 
full parliament before die peers, and there make answer ; 
which request the king granted. (Rot. Pari. vol. ii. p. 127. 
Collier’s Eccles. Hist, vol i. p. 543.) The proceedings against 
Stratford went no further ; but I think it impossible not to 
admit that his right to trial as a peer was fully recognized 
both by the king and lords. 

This is, however, the latest, and perhaps the only instance 
of a prelate’s obtaining so high a privilege. In the preceding 
reign of Edward II., if we can rely on the account of Wal- 
singham (p. 119), Adam Orleton, the factious bishop of 
Hereford, had first been arraigned before the house of lords, 
and subsequently convicted by a common jury ; but the trans- 
action was of a singular nature, and the king might probably 
be influenced by the difficulty of obtaining a conviction from 
the temporal peers, of whom many were disaffected to him, 
in a case where privilege of clergy was vehemently claimed. 
But about 1357 a bishop of Ely, being accused of harboring 
one guilty of murder, though he demanded a trial by the 
peers, was compelled to abide the verdict of a jury. (Col- 
lier, p. 557.) In the 31st of Edw. III. (1358) the abbot of 
Missendcn was hanged for coining. (2 lust. p. 635.) The 
abbot of this monastery appears from Dugdale to have been 
summoned by writ in the 49th of Henry III. If he actually 
held by barony, I do not perceive any strong distinction be- 
tween his case and that of a bishop. The leading precedent, 
however, and that upon which lawyers principally found their 
denial of this privilege to the bishops, is the case of Fisher, 
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who was certainly tried before an ordinary jury ; nor am I 
aware that any remonstrance was made by himself, or com- 
plaint by his friends, upon this ground. Cranmer was treated 
in the same manner ; and from these two, being the most re- 
cent precedents, though neither of them in the best of times, 
the great plurality of law-books have drawn a conclusion 
that bishops are not entitled to trial by the temporal peers. 
Nor can there be much doubt that, whenever the occasion 
shall occur, this will be the decision of the house of lords. 

There are two peculiarities, as it may naturally appear, in 
the above-mentioned resolution of the lords in Stratford’s 
case. The first is, that they claim to be tried, not only be- 
fore their peers, but in parliament. And in the case of the 
bishop of Ely it is said to have been objected to his claim of 
trial by his peers, that parliament was not then sitting. 
(Collier, ubi sup.) It is most probable, therefore, that the 
court of the lord high steward, for the special purpose of try- 
ing a peer, was of more recent institution — as appears also 
from Sir E. Coke’s expressions. (4 Inst. p. 58.) The 
second circumstance that may strike a reader is, that the 
lords assert their privilege in all criminal cases, not distin- 
guishing misdemeanors from treasons and felonies. But in 
this they were undoubtedly warranted by the clear language 
of Magna Charta, which makes no distinction of the kind. 
The practice of trying a peer for misdemeanors by a jury of 
commoners, concerning the origin of which I can say noth- 
ing, is one of those anomalies which too often render our 
laws capricious and unreasonable in the eyes of impartial 
men. 

Since writing the above note I have read Stillingfleefs 
treatise on the judicial power of the bishops in capital cases — 
a right which, though now, I think, abrogated by non-claim 
and a course of contrary precedents, he proves beyond dis- 
pute to have existed by the common law and constitutions of 
Clarendon, to have been occasionally exercised, and to have 
been only suspended by their voluntary act- In the course 
of this argument he treats of the peerage of the bishops, and 
produces abundant evidence from the records of parliament 
that they were styled peers, for which, though convinced from 

§ :neral recollection, I had not leisure or disposition to search. 

ut if any doubt should remain, the statute 25 E. III. c. 6, con- 
tains a legislative declaration of the peerage of bishops. The 
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whole subject is discussed with much perspicuity and force by 
Stillingfleet, who seems however not to press very greatly 
the right of trial by peers, aware no doubt of the weight of 
opposite precedents. (Stillingfleet’s Works, vol. iii. p. 820.) 
In one distinction, that the bishops vote in their judicial func- 
tions as barons, but in legislation as magnates, which War- 
burton has brought forward as his own in the Alliance of 
Church and State, Stillingfleet has perhaps not taken the 
strongest ground, nor sufficiently accounted for their right of 
sitting in judgment on the impeachment of a commoner. Par- 
liamentary impeachment, upon charges of high public crimes, 
seems to be the exercise of a right inherent in the great council 
of the nation, some traces of which appear even before the 
Conquest (Chron. Sax. p. 164, 169), independent of and su- 
perseding that of trial by peers, which, if the 29th section 
of Magna Charta be strictly construed, is only required upon 
indictments at the king’s suit. And this consideration is of 
great weight in the question, still unsettled, whether a com- 
moner can be tried by the lords upon an impeachment for 
treason. 

The treatise of Stillingfleet was written on occasion of the 
objection raised by the commons to the bishops voting on the 
question of Lord Danby’s pardon, which he pleaded in bar of 
his impeachment. Burnet seems to suppose that their right 
to final judgment had never been defended, and confounds 
judgment with sentence. Mr. Hargrave, strange to say, has 
made a much greater blunder, and imagined that the ques- 
tion related to their right of voting on a bill of attainder, 
which no one, I believe, ever disputed. (Notes on Co. Litt. 
134 b.) 


Note IL Page 12. 

The constitution of parliament in this period, antecedent to 
the Great Charter, has been minutely and scrupulously 
investigated by the Lords’ Committee on the Dignity of a 
Peer in 1819. Two questions may be raised as to the lay 
portion of the great council of the nation from the Conquest 
to the reign of John: — first, Did it comprise any members, 
whether from the counties or boroughs, not holding them- 
selves, nor deputed by others holding in chief of the crown 
by knight-service or grand seijeanty ? secondly, Were all 
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such tenants in capite personally, or in contemplation of 
law, assisting, by advice and suffrage, in councils held for the 
purpose of laying on burdens, or for permanent and impor- 
tant legislation? 

The former of these questions they readily determine. 
The committee have discovered no proof, nor any likelihood 
from analogy, that the great council, in these Norman reigns, 
was composed of any who did not hold in chief of the crown 
by a military tenure, or one in grand serjeanty j and they 
exclude, not only tenants in petty serjeanty and socage, but 
such as held of an escheated barony, or, as it was called, de 
honore. 

They found more difficulty in the second question. It 
has generally been concluded, and I may have taken it for 
granted in my text, that all military tenants in capite were 
summoned, or ought to have been summoned, to any great 
council of the realm, whether for the purpose of levying a 
new tax, or any other affecting the public weal. The com- 
mittee, however, laudably cautious in drawing any positive 
inference, have moved step by step through this obscure 
path with a circumspection as honorable to themselves as it 
renders their ultimate judgment worthy of respect. 

“The council of the kingdom, however composed (they 
are adverting to the reign of Henry I.), must have been 
assembled by the king’s command ; and the king, therefore, 
may have assumed the power of selecting the persons to 
whom he addressed the command, especially if the object of 
assembling such a council was not to impose any burden on 
any of the subjects of the realm exempted from such bur- 
dens except by their own free grants. Whether the king 
was at this time considered as bound by any constitutional 
law to address such command to any particular persons, 
designated by law as essential parts of such an assembly for 
all purposes, the committee have been unable to ascertain. 
It has generally been considered as the law of the land that 
the king had a right to require the advice of any of his 
subjects, and their personal services, for the general benefit 
of the kingdom ; but as, by the terms of the charters of 
Henry and of his father, no aid could be required of the 
immediate tenants of the crown by military service, beyond 
the obligation of their respective tenures, if the crown had 
occasion for any extraordinary aid from those tenants, it 
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must have been necessary, according to law, to assemble all 
persons so holding, to give their consent to the imposition. 
Though the numbers of such tenants of the crown were not 
originally very great, as far as appears from Domesday, yet, if 
it was necessary to convene all to iorm a constitutional legisla- 
tive assembly, the distances of their respective residences, and 
the inconvenience of assembling at one time, in one spot, all 
those who thus held of the crown, and upon whom the 
maintenance of the Conquest itself must for a considerable 
time have importantly depended, must have produced diffi- 
culties, even in the reign of the Conqueror ; and the increase 
of their numbers by subdivision of tenures must have greatly 
increased the difficulty in the reign of his son Henry : and 
at length, in the reigns of his successors, it must have been 
almost impossible to have convened such an assembly, excep* 
by general summons of the greater part of the persons who 
were to form it j and unless those who obeyed the summons 
could bind those who did not, the powers of the assembly 
when convened must have been very defective.” (p. 40.) 

Though I do not perceive why we should assume any 
great subdivision of tenures before the statute of Quia Emp- 
tores, in 18 Edw. I., which prohibited subinfeudation, it is ob- 
vious that the committee have pointed out the inconvenience 
of a scheme which gave all tenants in capite (more numerous 
in Domesday than they perhaps were aware) a right to 
assist at great councils. Still, as it is manifest from the early 
charters, and explicitly admitted by the committee, that the 
king could raise no extraordinary contribution from his imme- 
diate vassals by his own authority, and as there was no feudal 
subordination between one of these and another, however 
differing in wealth, it is clear that they were legally entitled 
to a voice, be it through general or special summons, in the 
imposition of taxes which they were to pay. It will not 
follow that they were summoned, or had an acknowledged 
right to be summoned, on the few other occasions when 
legislative measures were in contemplation, or in the deter- 
minations taken by the king’s great council. This can only 
be inferred by presumptive proof or constitutional analogy. 

The eleventh article of the Constitutions of Clarendon in 
1164 declares that archbishops, bishops, and all persons of 
the realm who hold of the king in capite, possess their lands 
as a barony, and are bound to attend in the judgments of the 
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king’s court like other barons. It is plain, from the general 
tenor of these constitutions, that “ universse personae regni ” 
must be restrained to ecclesiastics ; and the only words which 
can be important in the present discussion are “ sicut barones 
caeteri.” “ It seems,” says the committee, “ to follow that all 
those termed the king’s barons were tenants in chief of the 
king ; but it docs not follow that all tenants in chief of the 
king were the king’s barons, and as such bound to attend his 
court. They might not be bound to attend unless they held 
their lands of the king in chief ‘ sicut baroniam,’ as expressed 
in this article with respect to the archbishops and other clergy.” 
(p. 44.) They conclude, however, that “ upon the whole 
the Constitutions of Clarendon, if the existing copies be 
correct, afford strong ground for presuming that owing suit 
to the king’s great court rendered the tenant one of the king’s 
barons or members of that court, though probably in general 
none attended who were not specially summoned. It has 
been already observed that this would not include all the 
king’s tenants in chief, and particularly those who did not hold 
of him as of his crown, or even to all who did hold of 
him as of his crown, but not by knight-service or grand 
serjeanty, which were alone deemed military and honorable 
tenures; though, whether all who held of the king as of his 
crown, by knight-service or grand serjeanty, did originally 
owe suit to the king’s court, or whether that obligation was 
confined to persons holding by a particular tenure, called 
tenure per baroniam, as has been asserted, the Constitutions 
of Clarendon do not assist to ascertain.” (p. 45.) But this, as 
they point out, involves the question whether the Curia Regis, 
mentioned in these constitutions, was not only a judicial 
but a legislative assembly, or one competent to levy a tax on 
military tenants, since by the terms of the charter of Henry 
L, confirmed by that of Henry H., all such tenants were 
clearly exempted from taxation, except by their own consents. 

They touch slightly on the reign of Richard I. with the 
remark that “ the result of all which they have found with 
respect to the constitution of the legislative assemblies of the 
realm still leaves the subject in great obscurity.” (p. 49.) 
But it is remarkable that they have never alluded to the 
presence of tenants in chief, knights as well as barons, at the 
parliament of Northampton under Henry II. They come, 
however, rather suddenly to the conclusion that “ the records 
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of the reign of John seem to give strong ground for suppos- 
ing that all the king’s tenants in chief by military tenure, if 
not all the tenants in chief, 1 were at one time deemed neces- 
sary members of the common councils of the realm, when 
summoned for extraordinary purposes, and especially for the 
purpose of obtaining a grant of any extraordinary aid to the 
king ; and this opinion accords with what has generally been 
deemed originally the law in France, or other countries 
where what is called the feudal system of tenures has been 
established.” (p. 54.) It cannot surely admit of a doubt, 
and has been already affirmed more tlan once by the com- 
mittee, that for an extraordinary grant of money the consent 
of military tenants in chief was required long before the 
reign of John. Nor was that a reign, till the enactment of 
the Great Charter, when any fresh extension of political 
liberty was likely to have become established. But the 
difficulty may still remain with respect to “ extraordinary 
purposes” of another description. 

They observe afterwards that “ they have found no docu- 
ment before the Great Charter of John in which the term 
‘ majores barones ’ has been used, though in some subsequent 
documents words of apparently similar import have been 
used. From the instrument itself it might be presumed that 
the term ‘majores barones’ was then a term in some de- 
gree understood ; and that the distinction had, therefore, an 
earlier origin, though the committee have not found the term 
in any earlier instrument” (p. 67.) But though the Dia- 
logue on the Exchequer, generally referred to the reign of 
Henry H., is not an instrument it is a law-book of sufficient 
reputation, and in this we read — “ Quidam de rege tenent 
in capite quae ad coronam pertinent ; baronias scilicet majores 
seu minores.” (Lib. ii. cap. 10.) It would be trifling to 
dispute that the tenant of a baronia major might be called a 
baro major. And what could the secundce dignitatis barones 
at Northampton have been but tenants in capite holding fiefs 
by some line or other distinguishable from a superior class?* 

1 This hypothetical clause is somewhat the great councils of the Conqueror and 
remarkable Grand seijeanty Is of course hi* immediate descendants, 
included by parity under military service. 1 Mr. Spence has ingeniously coqjec- 
But did any hold of the king in socage, tured, observing that in some passages of 
except on his demesne lands? There Domesday (he quotes two, but 1 only find 

might be some by petty serjoanty. Yet one) the barons who held more than six 

the committee, as we have just seen, ab- manors paid their relief directly to the 
soiutcly exclude these from any share in king, while those who had six or less paid 
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It appears, therefore, on the whole, that in the judgment 
of the committee, by no means indulgent in their requisition 
of evidence, or disposed to take the more popular side, all 
the military tenants in capite were constitutionally members 
of the commune concilium of the realm during the Norman 
constitution. This commune concilium the committee distin- 
guish from a magnum concilium , though it seems doubtful 
whether there were any very definite line between the two. 
But that the consent of these tenants was required for taxa- 
tion they repeatedly acknowledge. And there appears suffi- 
cient evidence that they were occasionally present for other 
important purposes. It is, however, very probable that 
writs of summons were actually addressed only to those of 
distinguished name, to those resident near the place of meet- 
ing, or to the servants and favorites of the crown. This 
seems to be deducible from the words in the Great Charter, 
which limit the king’s engagement to summon all tenants in 
chief, through the sheriff, to the case of his requiring an aid 
or scutage, and still more from the withdrawing of this 
promise in the first year of Henry III. The privilege of 
attending on such occasions, though legally general, may 
never have been generally exercised. 

The committee seem to have been perplexed about the 
word magnates employed in several records to express part 
of those present in great councils. In general they interpret 
it, as well as the word proceres , to include persons not distin- 
guished by the name “ barones ; ” a word which in the reign 
of Henry IIL seems to have been chiefly used in the re- 
stricted sense it has latterly acquired. Yet in one instance, 
a letter addressed to the justiciar of Ireland, 1 Hen. ni., 
they suppose the word magnates to “ exclude those termed 
therein ‘ alii quamplurimi ; ’ and consequently to be confined 
to prelates, earls, and barons. This may be deemed impor- 
tant in the consideration of many other instruments in which 
the word magnates has been used to express persons consti- 
tuting the ‘ commune concilium regni.’ ” But this strikes me 
as an erroneous construction of the letter. The words are 

their* to the sheriff (Yorkshire, 298, b). mode In which the rolief ™ paid, the 
that “ this may tend to solve the disputed greater barous were summoned by par- 
qnestiou as to what constituted one of ticular writs, the rest by one general 

the greater barons mentioned In the Mag. summons through the sheriff.” History 

na Charta of John and otbor early Nor- of Equitable Jurisdiction, p. 40. 
man documents ; for, by analogy to the 
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as follows : — “ Convenerunt apud Glocestriam plures regni 
nostri magnates, episcopi, abbates, comites, et barones, qui 
patri nostro viventi semper astiterunt fideliter et devotfe, et 
alii quamplurimi ; applaudentibus clero et populo, &c., pub- 
lice fuimus in regem Angli® inuncti et coronati.” (p. 77.) I 
think that magnates is a collective word, including the “ alii 
quamplurimi.” It appears to me that magnates, and perhaps 
some other Latin words, correspond to the witan of the 
Anglo-Saxons, expressing the legislature in general, under 
which were comprised those who held peculiar dignities, 
whether lay or spiritual. And upon the whole we may be 
led to believe that the Norman great council was essentially 
of the same composition as the witenagemot which had pre- 
ceded it ; the king’s thanes being replaced by the barons of 
the first or second degree, who, whatever may have been the 
distinction between them, shared one common character, one 
source of their legislative rights — the derivation of their 
lands as immediate fiefs from the crown. 

The result of the whole inquiry into the constitution of 
parliament down to the reign of John seems to be — 1. 
That the Norman kings explicitly renounced all prerogative 
of levying money on the immediate military tenants of the 
crown, without their consent given in a great council of the 
realm ; this immunity extending also to their sub-tenants and 
dependants. 2. That all these tenants in chief had a consti- 
tutional right to attend, and ought to be summoned; but 
whether they could attend without a summons is not mani- 
fest. 8. That the summons was usually directed to the 
higher barons, and to such of a second class as the king 
pleased, many being omitted for different reasons, though all 
had a right to it. 4. That on occasions when money was 
not to be demanded, but alterations made in the law, some 
of these second barons, or tenants in chief, were at least oc- 
casionally summoned, but whether by strict right or usage 
does not fully appear. 5. That the irregularity of passing 
many of them over when councils were held for the purpose 
of levying money, led to the provision in the Great Charter 
of John by which the king promises that .hey shall all be 
summoned through the sheriff on such occasions; but the 
promise does not extend to any other subject of parliamen- 
tary deliberation. 6. That even tins concession, though but 
the recognition of a known right, appeared so dangerous to 
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some in the government that it was withdrawn in the first 
charter of Henry III. 

The charter of John, as has just been observed, while it 
removes all doubt, if any could have been entertained, as to 
the right of every military tenant t'n cajrite to be summoned 
through the sheriff, when an aid or scutage was to be de- 
manded, will not of itself establish their right of attending 
parliament on other occasions. We cannot absolutely as- 
sume any to have been, in a general sense, members of the 
legislature except the prelates and the majores barones. But 
who were these, and how distinguished ? For distinguished 
they must now have become, and that by no new provision, 
since none is made. The right of personal summons did not 
constitute them, for it is on majores barones, as already a de- 
terminate rank, that the right is conferred. The extent of 
property afforded no definite criterion; at least 8ome baro- 
nies, which appear to have been of the first class, compre- 
hended very few knights’ fees ; yet it seems probable that 
this was the original ground of distinction. 1 

The charter, as renewed in the first year of Henry III., 
does not only omit the clause prohibiting the imposition of 
aids and scutages without consent, and providing for the sum- 
mons of all tenants in capite before either could be levied, 
but gives the following reason for suspending this and other 
articles of king John’s charter : — “ Quia vero quredam capit- 
ula in priori earth, continebantur, quae gravia et dubitabilia 
videbantur, sicut de scutagiis et auxiliis assidendis .... pla- 
cuit supra-dietis pradatis et magnatibus ea esse in respectu, 
quousque plenius consilium habuerimus, et tunc faciemus plu- 
rissime, tam de his quam de aliis quae occurrerint emendan- 
da, quae ad communem omnium utilitatem pertinuerint, et 
pacem et statum nostrum et regni nostri.” This charter was 
made but twenty-four days after the death of John ; and we 
may agree with the committee (p. 77) in thinking it extraor- 
dinary that these deviations from the charter of Runnymcdc, 
in such important particulars, have been so little noticed. It 
is worthy of consideration in what respects the provisions re- 
specting the levying of money could have appeared grave and 
doubtful We cannot believe that the earl of Pembroke, and 

l See quotation from Spenee’a Eqnlta- which was afterwards reduced to three, 
ble Jurisdiction, a Uttle above. The bar- Nicolas’s Report of Claim to Baron; of 
ouv of Berkeley was granted in 1 Ric. I., L’lsie, Appendix, p. 818. 

to be holdeu by the service of five knights, 
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the other barons who were with the young king, himself a 
child of nine years old and incapable of taking a part, meant 
to abandon the constitutional privilege of not being taxed in 
aids without their consent. But this they might deem suffi- 
ciently provided for by the charters of former kings and by 
general usage. It is not, however, impossible that the gov- 
ernment demurred to the prohibition of levying scutage, which 
stood on a different footing from extraordinary aids ; for scu- 
tage appears to have been formerly taken without consent of 
the tenants ; and in the second charter of Henry III. there is 
a clause that it should be taken as it had been in the time of 
Henry H. This was a certain payment for every knight’s 
fee ; but if the original provision of the Runnymede charter 
had been maintained, none could have been levied without 
consent of parliament. 

It seems also highly probable that, before the principle of 
representation had been established, the greater barons looked 
with jealousy on the equality of suffrage claimed by the in- 
ferior tenants in capite. That these were constitutionally 
members of the great council, at least in respect of taxation, 
has been sufficiently shown ; but they had hitherto come in 
small numbers, likely to act always in subordination to the 
more potent aristocracy. It became another question whether 
they should all be summoned, in their own counties, by a writ 
selecting no one through favor, and in its terms compelling 
all to obey. And this question was less for the crown, which 
might possibly find its advantage in the disunion of its ten- 
ants, than for the barons themselves. They would naturally 
be jealous of a second order, whom in their haughtiness they 
held much beneath them, yet by whom they might be out- 
numbered in those councils where they had bearded the king. 
No effectual or permanent compromise could be made but by 
representation, and the hour for representation was not come. 

Note HI. Page 22. 

The Lords’ committee, though not very confidently, take 
the view of Brady and Blackstone, confining the electors of 
knights to tenants in capite. They admit that “ the subse- 
quent usage, and the subsequent statutes founded on that 
usage, afford ground for supposing that in the 49th of Henry 
HI. and in the reign of Edward L the knights of the shires re- 
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turned to parliament were elected at the county courts and by 
the suitors of those courts. If the knights of the shires were 
so elected in the reigns of Henry III. and Edward I., it 
seems important to discover, if possible, who were the suitors 
of the county courts in these reigns” (p. 149). The subject, 
they are compelled to confess, after a discussion of some 
length, remains involved in great obscurity, which their in- 
dustry has been unable to disperse. They had, however, in 
an earlier part of their report (p. 30). thought it highly prob- 
able that the knights of the shires in the reign of Edward 
III. represented a description of persons who might in the 
reign of the Conqueror have been termed barons. And the 
general spirit of their subsequent investigation seems to favor 
this result, though they finully somewhat recede from it, and 
admit at least that, before the close of Edward IIL’s reign, 
the elective franchise extended to freeholders. 

The question, as the committee have stated it, will turn on 
the character of those who were suitors to the county court. 
And, if this may be granted, I must own that to my appre- 
hension there is no room for the hypothesis that the county 
court was differently constituted in the reign of Edward I. or 
of Edward HI. from what it was very lately, and what it 
was long before those princes sat on the throne. In the 
Anglo-Saxon period we find this court composed of thanes, 
but not exclusively of royal thanes, who were comparatively 
few. In the laws of Henry I. we still find sufficient evidence 
that the suitors of the court were all who held freehold lands, 
terrarum domini ; or, even if we please to limit this to lords 
of manors, which is not at all probable, still without distinc- 
tion of a mesne or immediate tenure. Vavassors, that is, 
mesne tenants, are particularly mentioned in one enumeration 
of barons attending the court. In some counties a limitation 
to tenants in capite would have left this important tribunal 
very deficient in numbers. And as in all our law-books we 
find the county court composed of freeholders, we may rea- 
sonably demand evidence of two changes in its constitution, 
which the adherents to the theory of restrained representation 
must combine — one which excluded all freeholders except 
those who held immediately of the crown ; another which re- 
stored them. The notion that the county court was the king’s 
court baron (Report, p. 150), and thus bore an analogy to 
that of the lord in every manor, whether it rests on any mod- 


, 8 t 
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was essentially a feudal institution; the county court was 
from a different source ; it was old Teutonic, and subsisted in 
this and other countries before the feudal jurisdictions had 
taken root. It is a serious error to conceive that, because 
many great alterations were introduced by the Normans, 
there was nothing left of the old system of society. 1 

It may, however, be naturally inquired why, if the king’s 
tenants in chief were exclusively members of the national 
council before the era of county representation, they did not 
retain that privilege ; especially if we conceive, as seems on 
the whole probable, that the knights chosen in 38 Henry IIL 
were actually representatives of the military tenants of the 
crown. The answer might be that these knights do not ap- 
pear to have been elected in the county court ; and when that 
mode of choosing knights of the shire was adopted, it was 
but consonant to the increasing spirit of liberty, and to the 
weight also of the barons, whose tenants crowded the court, 
that no freeholder should be debarred of his equal suffrage. 
But this became the more important, and we might almost 
add necessary, when the feudal aids were replaced by subsi- 
dies on movables ; so that, unless the mesne freeholders could 
vote at county elections, they would have been taxed without 
their consent and placed in a worse condition than ordinary 
burgesses. This of itself seems almost a decisive argument 
to prove that they must have joined in the election of knights 
of the shire after the Confirmatio Chartarum. If we were 
to go down so late as Richard II., and some pretend that the 
mesne freeholders did not vote before the reign of Henry IV., 
we find Chaucer’s franklin, a vavassor, capable even of sitting 
in parliament for his shire. For I do not think Chaucer ig- 
norant of the proper meaning of that word. And Allen says 
(Kdinb. Rev. xxviii. 145) — “In the earliest records of the 
house of commons we have found many instances of sub-vas- 
sals who have represented their counties in parliament.” 


1 A charter of Henry I., published in 
the new edition of Rymcr (i. p. 12), fully 
confirms what is here said. Sci&tl* quod 
concedo et pneciplo, ut 4 modo comlta- 
tns met et hundreds in tills locls et iis- 
dem terminis redeant, sicut sederunt in 
tempore regls Edwardi, et non alitor. 
Ego enim, quando voluero, facia ui en 
satis summoneri propter men dominiea 
necessaria ad rolnntatem meam. Et si 
'.e dlriaione tcr- 


rarum, si est inter barones meos domini- 
ons, trmetetur placitum in curea mea. 
Et si est inter Tarassorea duornm domi- 
norum, tractetur in comitatu. Et hoc 
duello fiat, nisi in els remanserit. Et 
voio et prsecipio, nt oumes da comitatu 
cant ad comltatus et hundreds, sicut fe- 
cerunt in tempore regls Edward!. Bat 
it is also easUy pro red from the Leges 
Henrici Primi. 
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If, however, it should be suggested that the practice of ad- 
mitting the votes of me.><ne tenants at county elections may 
have crept in by degrees, partly by the constitutional princi- 
ple of common consent, partly on account of the broad de- 
marcation of tenants in capite by knight-service from barons, 
which the separation of the houses of parliament produced, 
thus tending, by diminishing the importance of the former, to 
bring them down to the level of other freeholders ; partly, 
also, through the operation of the statute Quia Emptores (18 
Edward I.), which, by putting an end to subinfeudation, cre- 
ated a new tenant of the crown upon every alienation of land, 
however partial, by one who was such already, and thus both 
multiplied their numbers and lowered their dignity ; this sup- 
position, though incompatible with the argument built on the 
nature of the county court, would be sufficient to explain the 
facts, provided we do not date the establishment of the new 
usage too low. The Lords’ committee themselves, after much 
wavering, come to the conclusion that “ at length, if not al- 
ways, two persons were elected by all the freeholders of the 
county, whether holding in chief of the crown or of others” 
(p. 831). This they infer from the petitions of the commons 
that the mesne tenants should be charged with the wages of 
knights of the shire ; since it would not be reasonable to levy 
such wages from those who had no voice in the election. 
'They ultimately incline to the hypothesis that the change 
came in silently, favored by the growing tendency to enlarge 
the basis of the constitution, and by the operation of the stat- 
ute Quia Emplores, which may not have been of inconsider- 
able influence. It appears by a petition in 51 Edward III. 
that much confusion had arisen with respect to tenures ; and 
it was frequently disputed whether lands were held of the 
king or of other lords. This question would often turn on 
the date of alienation ; and, in the hurry of an election, the 
bias being always in favor of an extended suffrage, it is to be 
supposed that the sheriff would not reject a claim to vote 
which he had not leisure to investigate. 

Note IV. Page 23. 

It now appears more probable to me than it did that some 
of the greater towns, but almost unquestionably London, did 
enjoy the right of electing magistrates with a certain ju- 
risdiction before the Conquest. The notion which I found 
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prevailing among the writers of the last century, that the 
municipal privileges of towns on the continent were merely 
derived from charters of the twelfth century, though I was 
aware of some degree of limitation which it required, sway- 
ed me too much in estimating the condition of our own bur- 
gesses. And I must fairly admit that I have laid too much 
stress on the silence of Domesday Book ; which, as has been 
justly pointed out, does not relate to matters of internal 
government, unless when they involve some rights of prop- 
erty. 

I do not conceive, nevertheless, that the municipal govern- 
ment of Anglo-Saxon boroughs was analogous to that gener- 
ally established in our corporations from the reign of Henry 
II. and his successors. The real presumption has been acute- 
ly indicated by Sir F. Palgrave, arising from the universal 
institution of the court-lcct, which gave to an alderman, or 
otherwise denominated officer, chosen by the suitors, a juris- 
diction, in conjunction with themselves as a jury, over the 
greater part of civil disputes and criminal accusations, as well 
as general police, that might arise within the hundred. 
Wherever the town or borough was too large to be included 
within a hundred, this would imply a distinct jurisdiction, 
which may of course be called municipal. It would be simi- 
lar to that which, till lately, existed in some towns — an elec- 
tive high bailiff or principal magistrate, without a represen- 
tative body of aldermen and councillors. But this is more 
distinctly proved with respect to London, which, as is well 
known, does not appear in Domesday, than as to any other 
town. It was divided into wards, answering to hundreds in 
the county ; each having its own wardmote, or leet, under its 
elected alderman. “The city of London, as well within the 
walls, as its liberties without the walls, has been divided from 
time immemorial into wards, bearing nearly the same relation 
to the city that the hundred anciently did to the shire. Each 
ward it’ for certain purposes, a distinct jurisdiction. The 
organisation of the existing municipal constitution of the city 
is, and always has been, as far as can be traced, entirely 
founded upon the ward system.” (Introduction to the French 
Chronicle of London. — Camden Society, 1844.) 

Sir F. Palgrave extends this much further : — “There 
were certain districts locally included within the hundreds, 
which nevertheless constituted independent bodies politic. 

vou m. 14 
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The burgesses, the tenants, the resiants of the king’s burghs 
and manors in aneient demesne, owed neither suit nor service 
to the hundred leet. They attended at their own leet, which 
differed in no essential respect from the leet of the hundred. 
The principle of frank-plcdge required that each friborg 
should appear by its head as its representative ; and conse- 
quently, the jurymen of the leet of the burgh or manor are 
usually described under the style of the twelve chief pledges. 
The legislative and remedial assembly of the burgh or manor 
was constituted by the meeting of the heads of its component 
parts. The portreeve, constable, headborough, bailiff, or 
other the ehief executive magistrate, was eleeted or present- 
ed by the leet jury. Offences against the law were repressed 
by their summary presentments. They who were answer- 
able to the community for the breach of the peace punished 
the erime. Responsibility and authority were conjoined. In 
their legislative capacity they bound their fellow-townsmen 
by making by-laws.” (Edin. Rev. xxxvi. 309.) “ Domesday 
Book,” he says afterwards, “does not notice the hundred 
court, or the county-court; because it was unnecessary to 
inform the king or his justiciaries of the existence of the tri- 
bunals which were in constant action throughout all the land. 
It was equally unnecessary to make a return of the leets 
whieh they knew to be inherent in every burgh. Where any 
special municipal jurisdiction existed, as in Chester, Stam- 
ford, and Lincoln, then it became necessary that the franchise 
should be recorded. The twelve lagemen in the two latter 
burghs were probably hereditary aldermen. In London and 
in Canterbury aldermen occasionally held their sokes by in- 
heritance. 1 The negative evidence extorted out of Domes- 
day has, therefore, little weight.” (p. 313.) 

It seems, however, not unquestionable whether this repre- 
sentation of an Anglo-Saxon and Anglo-Norman municipality 
is not urged rather beyond the truth. The portreeve of 
London, their principal magistrate, appears to have been ap- 
pointed by the crown. It was not till 1188 that Henry Fitz- 
alwyn, ancestor of the present Lord Beaumont, 1 became the 

1 gee the earning part of this note. than Norman, eo that we m&j preaumo 

» This pedigree ia elaborately and with the first mayor to hare been of English 
pious care, traced by Mr. Stapleton, In descent ; but whether he were a mer- 
his excellent Introduction to the old chant, or a landholder Using in the city, 
chronicle of London, already quoted, must be undecided. 

The name Alwyn appears rather Saxon 
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first mayor of London. But he also was nominated by the 
crown, and remained twenty-four years in office. In the 
same year the first sheriffs are said to have been made ( facti ). 
But John, immediately after his accession in 1199, granted 
the citizens leave to choose their own sheriffs. And his 
charter of 1215 permits them to elect annually their mayor. 
(Maitland’s Hist, of London, p. 74, 76.) We read, however, 
under the year 1200, in the ancient chronicle lately published, 
that twenty-five of the most discreet men of the city were 
chosen and sworn to advise for the city, together with the 
mayor. These were evidently different from the aldermen, 
and are the original common council of the city. They were 
perhaps meant in a later entry (1229): — “Omnes alder- 
manni et magnates civitatis per assensum universorum civi- 
um,” who are said to have agreed never to permit a sheriff 
to remain in office during two consecutive years. 

The city and liberties of London, were not wholly under 
the jurisdiction of the several wardmotes and their aldermen. 
Landholders, secular and ecclesiastical, possessed their exclu- 
sive sokes, or jurisdictions, in parts of both. One of these 
has left its name to the ward of Portsoken. The prior of 
the Holy Trinity, in right of this district, ranked as an al- 
derman, and held a regular wardmote. The wards of Far- 
ringdon are denominated from a family of that name, who 
held a part of them by hereditary right as their territorial 
franchise. These sokes gave way so gradually before the 
power of the citizens, with whom, as may be supposed, a per- 
petual conflict was maintained, that there were nearly thirty 
of them in the early part of the reign of Henry III., and 
upwards of twenty in that of Edward I. With the excep- 
tion of Portsoken, they were not commensurate with the city 
wards, and we find the juries of the wards, in the third of- 
Edward I., presenting the sokes as liberties enjoyed by pri* 
vate persons or ecclesiastical corporations, to the detriment 
of the crown. But, though the lord of these sokes trenched 
materially on the exclusive privileges of the city, it is re- 
markable that, no condition but inhabitancy being required 
in the thirteenth century for civic franchises, both they and 
their tenants were citizens, having individually a voice in 
municipal affairs, though exempt from municipal jurisdiction. 
I have taken most of this paragraph from a valuable though 
short notice of the state of London in the thirteenth century, 
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published in the fourth volume of the Archaeological Jour- 
nal (p. 273). 

The inference whieh suggests itself from these facts is that 
London, for more than two centuries after the Conquest, was 
not so exclusively a city of traders, a democratic municipality, 
as we have been wont to coneeive. And as this evidently 
extends back to the Anglo-Saxon period, it both lessens the 
improbability that the eitizens bore at times a part in political 
affaire, and exhibits them in a new light, as lords and tenants 
of lords, as well as what of course they were in part, engaged 
in foreign and domestic commerce. It will strike every one, 
in running over the list of mayors and sheriffs in the thir- 
teenth eentury, that a large proportion of the names are 
Freneh ; indicating, perhaps, that the territorial proprietors 
whose sokes were intermingled with the eity had influence 
enough, through birth and wealth, to obtain an election. The 
general polity, Saxon and Norman, was aristoeratie ; what- 
ever infusion there might be of a more popular scheme of 
government, and mueh certainly there was, could not resist, 
even if resistance had been always the people’s desire, the 
joint predominance of rank, riches, military habits, and com- 
mon alliance, whieh the great baronage of die realm enjoyed. 
London, nevertheless, from its populousness, and the usual 
character of eities, was the eentre of a democratic power, 
whieh, bursting at times into precipitate and needless tumult 
easily repressed by force, kept on its silent course till, near 
the end of the thirteenth eentury, the rights of the citizens 
and burgesses in the legislature were constitutionally estab- 
lished. [1848.] 


Note V. Page 28. 

If Fitz-Stephen rightly informs us that in London there 
were 126 parish ehurehes, besides 13 conventual ones, we 
may naturally think the population mueh underrated at 40,000. 
But the fashion of building ehurehes in cities was so general, 
that we cannot apply a standard from modem times. Nor- 
wich contained sixty parishes. 

Even under Henry II., as we find by Fitz-Stephen, the prel- 
ates and nobles had town houses. “ Ad haec omnes fere epis- 
copi, abbates, et magnates Anglice, quasi eives et munieipes 
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sunt urbis Lundonias ; sua ibi habentes asdificia praeclara ; ubi 
se recipiunt, ubi divites impensas faciunt, ad concilia, ad con- 
ventus celebres in urbem evocati, h domino rege vel metro- 
politano suo, seu propriis tracti negotiis.” The eulogy of 
London by this writer is very curious ; its citizens were thus 
early distinguished by their good eating, to which they added 
amusements less congenial to later liverymen, hawking, cock- 
fighting, and much more. The word cockney is not improba- 
bly derived from cocayne, the name of an imaginary land of 
ease and jollity. 

The city of London within the walls was not wholly built, 
many gardens and open spaces remaining. And the houses 
were never more than a single story above the ground-floor, 
according to the uniform type of English dwellings in the 
twelfth and following centuries. On the other hand, the liber- 
ties contained many inhabitants ; the streets were narrower 
than since the fire of 1666 ; and the vast spaces now occupied 
by warehouses might have been covered by dwelling-houses. 
Forty thousand, on the whole, seems rather a low estimate 
for these two centuries ; but it is impossible to go beyond the 
vaguest conjecture. 

The population of Paris in the middle ages has been esti- 
mated with as much diversity as that of London. M. Dula- 
ure, on the basis of the taille in 1313, reckons the inhabitants 
at 49, 110. 1 But he seems to have made unwarrantable as- 
sumptions where his data were deficient. M. Gudrard, on 
the other hand (Documens Inddits. 1841), after long calcula- 
tions, brings the population of the city in 1292 to 215,861. 
This is certainly very much more than we could assign to 
London, or probably any European city ; and, in fact, his es- 
timate goes on two arbitrary postulates. The extent of Paris 
in that age, which is tolerably known, must be decisive against 
so high a population.* 

The Winton Domesday, in the possession of the Society of 
Antiquaries of London, furnishes some important informa- 
tion as to that city, which, as well as London, does not appear 
in the great Domesday Book. This record is of the reign of 


1 Hist, de Pari*, toI. 111. p. 281. 

« John of Troyes says, In 1487, that 

from sixty to eighty thousand men ap- 

peared Inarm*. Dulaure (Hist, de Paris, 
vol. lit. p. 505) says this gives 120,001) 
for the whole population ; but It gives 


double, which Is incredible. In. the 
thirteenth and fourteenth centuries the 
houses were stilt cottages: only font 
streets were paved ; they were very nar- 
row and dirty, and often inundated hi 
the Seine. Ib. p. 193. 
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Henry I. Winchester had been, as is well known, the capi- 
tal of the Anglo-Saxon kings. It has been observed that 
“ the opulence of the inhabitants may possibly be gathered 
from the frequent recurrence of the trade of goldsmith in it, 
and the populousncss of the town from the enumeration of 
the streets.” (Cooper’s Public Records, i. 226.) Of these 
we fiud sixteen. “In the petition from the city of Winches- 
ter to king Henry VI. in 1450, no less than nine of these 
streets are mentioned as having been ruined.” As York ap- 
pears to have contained about 10,000 inhabitants under the 
Confessor, we may probably compute the population of Win- 
chester at nearly twice that number. 


Note VI. Page 83. 

The Lords’ Committee extenuate the presumption that ei- 
ther knights or burgesses sat in any of these parliaments. The 
“cunctarum regni civitatum pariter etburgorum potentiores,” 
mentioned by Wikcs in 1269 or 1270, they suppose to have 
been invited in order to witness the ceremony of translating the 
body of Edward the Confessor to his tomb newly prepared in 
Westminster Abbey (p. 161). It is evident, indeed, that this 
assembly acted afterwards as a parliament in levying money. 
But the burgesses are not mentioned in this. It cannot, never- 
theless, be presumed from the silence of the historian, who had 
previously informed us of their presence at Westminster, that 
they took no part. It may be, perhaps, more doubtful wheth- 
er they were chosen by their constituents or merely summoned 
as “ potentiores.” 

The words of the statute of Marlbridge (51 Hen. III.), 
which are repeated in French by that of Gloucester (6 Edw. 
I.) do not satisfy the committee that there was any repre- 
sentation either of counties or boroughs. “ They rather im- 
port a selection by the king of the most discreet men of 
every degree ” (p. 183). And the statutes of 13 Edw. I., re- 
ferring to this of Gloucester, assert it to have been made 
by the king, “ with prelates, earls, barons, and his council,” 
thus seeming to exclude what would afterwards have been 
called the lower house. The assembly of 1271, described in 
the Annals of Waverley, “ seems to have been an extraordi- 
nary convention, warranted rather by the particular circum- 
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stances under which the country was placed than by any 
constitutional law” (p. 173.) It was, however a case of rep- 
resentation ; and following several of the like nature, at least 
as far as counties were concerned, would render the principle 
familiar. The committee are even unwilling to admit that 
“la communautd de la terrc illocques summons” in the stat- 
ute of Westminster L, though expressly distinguished from 
the prelates, earls and barons, appeared in consequence of 
election (p. 173). But, if not elected, we cannot suppose 
less than that all the tenants in chief, or a large number of 
them, were summoned ; which, after the experience of repre- 
sentation, was hardly a probable course. 

The Lords’ committee, I must still incline to think, have 
gone too far when they come to the conclusion that, on the 
whole view of the evidence collected on the subject, from the 
49th of Hen. III. to the 18th of Edw. I., there seems strong 
ground for presuming that, after the 49th of Hen. III., the 
constitution of the legislative assembly returned generally to 
its old course ; that the writs issued in the 49th of Hen. III., be- 
ing a novelty, were not afterwards precisely followed, as far as 
appears, in any instance ; and that the writs issued in the 1 1th of 
Edw. I., “ for assembling two conventions, at York and North- 
ampton, of knights, citizens, burgesses, and representatives of 
towns, without prelates, earls, and barons, were an extraordi- 
nary measure, probably adopted for the occasion, and never 
afterwards followed; and that the writs issued in the 18th of 
Edw I., for electing two or three knights for each shire without 
corresponding writs for election of citizens or burgesses, and 
not directly founded on or conformable to the writs issued in 
the 49th of Henry III., were probably adopted for a partic- 
ular purpose, possibly to sanction one important law [the stat- 
ute Quia Emptores ], and because the smaller tenants in chief 
of the crown rarely attended the ordinary legislative assemblies 
when summoned, or attended in such small numbers that a rep- 
resentation of them by knights chosen for the whole shire was 
deemed advisable, to give sanction to a law materially affecting 
all the tenants in chief, and those holding under them ’(p. 204). 

The election of two or three knights for the parliament of 
18th Edw. I., which I have overlooked in my text, appears 
by an entry on the close roll of that year, directed to the 
sheriff of Northumberland ; and it is proved from the same 
roll that similar writs were directed to all the sheriffs in 
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England. Wo do not find that the citizens and burgesses 
were present in this parliament ; and it is reasonably con- 
jectured that, the object of summoning it being to procure a 
legislative consent to die statute Quia Emptores , which put 
an end to the subinfeudation of lands, the towns were thought 
to have little interest in the measure. It is, however, another 
early precedent for county representation; and that of 22d 
of Edw. I. (see the writ in Report of Committee, p. 209) is 
more regular. We do not find that the citizens and bur- 
gesses were summoned to either parliament. 

But, after the 23d of Edward I., die legislative constitu- 
tion seems not to have been unquestionably setded, even in 
the essential point of taxation. The Confirmation of the 
Charters, in the 25th year of that reign, while it contained a 
positive declaration that no “ aids, tasks, or prizes should be 
levied in future, without assent of the realm,” was made in 
consideration of a grant made by an assembly in which rep- 
resentatives of cities and boroughs do not appear to have 
been present. Yet, though the words of the charter or 
statute are prospective, it seems to have long before been 
reckoned a clear right of the subject, at least by himself, not 
to be taxed without his consent A tallage on royal, towns 
and demesnes, nevertheless, was set without authority of 
parliament four years afterwards. This “seems to show, 
either that the king’s right to tax his demesnes at his pleas- 
ure was not intended to be included in the word tallage in 
that statute [meaning the supposed statute de taUagio non 
concedendo\ or that the king acted in contravention of it. 
But if the king’s cities and boroughs were still liable to tal- 
lage at the will of the crown, it may not have been deemed 
inconsistent that they should be required to send representa- 
tives for the purpose of granting a general aid to be assessed 
on the same cities and boroughs, together with the rest of 
the kingdom, when such general aid was granted, and yet 
should be liable to be tallaged at the will of the crown when 
no such general aid was granted” (p. 244). 

If in these later years of Edward’s reign the king could 
venture on so strong a measure as the imposition of a tallage 
without consent of those on whom it was levied, it is less 
surprising that no representatives of the commons appear to 
have been summoned to one parliament, or perhaps two, in 
his twenty-seventh year, when some statutes were enacted. 
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But, as this is merely inferred from the want of any extant 
writ, which is also the case in some parliaments where, from 
other sources, we can trace the commons to have been 
present, little stress should be laid upon it. 

In the remarks which I have offered in these notes on the 
Report of the Lords’ Committee, I have generally abstained 
from repeating any whieh Mr. Allen brought forward. But 
the reader should have recourse to his learned critieism in the 
Edinburgh Review. It will appear that the committee over- 
looked not a few important records, both in the reign of Ed- 
ward I. and that of his son. 

Note VU. Page 86. 

Two considerable authorities have, since the first publica- 
tion of this work, placed themselves, one very confidently, 
one much less so, on the side of our older lawyers and in fa- 
vor of the antiquity of borough representation. Mr. Allen, 
who, in his review of my volumes (Edinb. Rev. xxx. 1 69), 
observes, as to this point, — “ We are inclined, in the main, 
to agree with Mr. Hallam,” lets us know, two or three years 
afterwards, that the scale was tending the other way, when, 
in his review of the Report of the Lords’ Committee, who 
give a decided opinion that cities and boroughs were on no 
occasion called upon to assist at legislative meetings before 
the forty-ninth of Henry III., and are much disposed to be- 
lieve that none were originally summoned to parliament, ex- 
cept cities and boroughs of ancient demesne, or in the hands 
of the king at the time when they received the summons, he 
says, — “ We are inclined to doubt the first of these proposi- 
tions, and convinced that the latter is entirely erroneous.” 
(Edinb. Rev. xxxv. 30.) He allows, however, that our 
kings had no motive to summon their cities and boroughs to 
the legislature, for the purpose of obtaining money, “this 
being procured through the justices in eyre, or speeial com- 
missioners ; and therefore, if summoned at all, it is probable 
that the citizens and burgesses were assembled on particular 
occasions only, when tlieir assistance or authority was wanted 
to confirm or establish the measures in contemplation by the 
government.” But as he alleges no proof that this was ever 
done, and merely descants on the importance of London and 
other cities both before and after the Conquest, and as sueb 
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an occasional summons to a great council, for the purpose of 
advice, would by no means involve the necessity of legisla- 
tive consent, we can hardly reckon this very acute writer 
among the positive advocates of a high antiquity for the 
commons in parliament. 

Sir Francis Palgrave has taken much higher ground, and 
his theory, in part at least, would have been hailed with ap- 
plause by the parliaments of Charles I. According to this, 
we are not to look to feudal principles for our great councils 
of advice and consent. They were the aggregate of repre- 
sentatives from the courts-leet of each shire and each bor- 
ough, and elected by the juries to present the grievances of 
the people and to suggest their remedies. The assembly 
summoned by William the Conqueror appears to him not 
only, as it did to lord Ilale, “a sufficient parliament,” but a 
regular one ; “ proposing the law and giving the initiation to 
the bill which required the king’s consent.” (Ed. Rev. 
xxxvi. 327.) “We cannot,” he proceeds, “discover any es- 
sential difference between the ] towers of these juries and the 
share of the legislative authority which was enjoyed by the 
commons at a period when the constitution assumed a more 
tangible shape and form.” This is supported with that copi- 
ousness and variety of illustration which distinguish his theo- 
ries, even when there hangs over them something not quite 
satisfactory to a rigorous inquirer, and when their absolute 
originality on a subject so beaten is of itself reasonably sus- 
picious. Thus we come in a few pages to the conclusion — 
“ Certainly there is no theory so improbable, so irreconcilable 
to general history or to the peculiar spirit of our constitution, 
as the opinions which are held by those who deny the sub- 
stantial antiquity of the house of commons. No paradox is 
so startling as the assumption that the knights and burgesses 
who stole into the great council between the close of the 
reign of John and the beginning of the reign of Edward 
should convert themselves at once into the third estate of the 
realm, and stand before the king and his peers in possession 
of powers and privileges which the original branches of the 
legislature could neither dispute nor withstand” (p. 332). 
“ It must not be forgotten that the researches of all previous 
writers have been directed wholly in furtherance of the. opin- 
ions which have been held respecting the feudal origin of 
parliament. No one has considered it as a common-law 
court.” 
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I do not know that it is necessary to believe in a properly 
feudal origin of parliament, or that this hypothesis is gener- 
ally received. The great council of the Norman kings was, 
as in common with Sir F. Palgrave and many others I be- 
lieve, little else than a continuation of the witenagemot, the 
immemorial organ of the Anglo-Saxon aristocracy in their 
relation to the king. It might be composed, perhaps, more 
strictly according to feudal principles ; but the royal thanes 
had always been consenting parties. Of the representation 
of courts-leet we may require better evidence : aldermen of 
London, or persons bearing that name, perhaps as land- 
owners rather than citizens (see a former note), may possi- 
bly have been occasionally present; but it is remarkable 
that neither in historians nor records do we find this men- 
tioned; that aldermen, in the municipal sense, are never 
enumerated among the constituents of a witenagemot or a 
council, though they must, on the representative theory, have 
composed a large portion of both. But, waiving this hy- 
pothesis, which the author seems not here to insist upon, 
though he returns to it in the Rise and Progress of the Eng- 
lish Commonwealth, why is it “ a startling paradox to deny 
the substantial antiquity of the house of commons”? By 
this I understand him to mean that representatives from 
counties and boroughs came regularly, or at least frequently, 
to the great councils of Saxon and Norman kings. Their 
indispensable consent in legislation I do not apprehend him 
to affirm, but rather the reverse: — “ The supposition that in 
any early period the burgesses had a voice in the solemn 
acts of the legislature is untenable.” (Rise and Progress, 
&e., i. 314.) But they certainly did, at one time or other, 
obtain this right, “or convert themselves,” as he expresses 
it, “into the third estate of the realm;” so that upon any 
hypothesis a great constitutional change was wrought in the 
powers of the commons. The revolutionary character of 
Montfort’s parliament in the 49th of Hen. III. would suffi- 
ciently account both for the appearance of representatives 
from a democracy so favorable to that bold reformer and for 
the equality of power with which it was probably designed 
to invest them. But whether in the more peaceable times 
of Edward I. the citizens or burgesses were recognized as 
essential parties to every legislative measure, may, as I have 
shown, be open to much doubt. 
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I cannot npon the whole overcome the argument from the 
silence of all historians, from the deficiency of all proof as 
to any presence of citizens and burgesses, in a representative 
character as a house of commons, before the 49th year of 
Henry HI. ; because after this time historians and chroniclers 
exactly of the same character as the former, or even less 
copious and valuable, do not omit to mention it. We are 
accustomed in the sister kingdoms, so to speak, of the conti- 
nent, founded on the same Teutonic original, to argue against 
the existence of representative councils, or other institutions, 
from the same absence of positive testimony. No one 
believes that the three estates of France were called together 
before the time of Philip the Fair. No one strains the 
representation of cities in the cortes of Castile beyond the 
date at which we discover its existence by testimony. It is 
true that unreasonable inferences may be made from what is 
usually called negative evidence ; but how readily and how 
often are we deceived by a reliance on testimony ! In many 
instances the negative conclusion carries with it a conviction 
equal to a great mass of affirmative proof. And such I 
reckon the inference from the language of Roger Hoveden, 
of Matthew Paris, and so many more who speak of councils 
and parliaments full of prelates and nobles, without a syllable 
of the burgesses. Either they were absent, or they were too 
insignificant to be named ; and in that case it is hard to per- 
ceive any motive for requiring their attendance. 

Note VIH. Page 43. 

A record, which may be read in Brady’s History of Eng- 
land (vol. ii. Append, p. 66) and in Rymer (t. iv. p. 1237), 
relative to the proceedings on Edward II.’s flight into Wales 
and subsequent detention, recites that, “ the king having left 
his kingdom without government, and gone away with no- 
torious enemies of the queen, prince, and realm, divers 
prelates, earls, barons, and knights, then being at Bristol in 
the presence of the said queen and duke (prince Edward, 
duke of Cornwall), by the assent of the whole commonalty of 
the realm there being, unanimously elected the said duke to 
be guardian of the said kingdom ; so that the said duke and 
guardian should rule and govern the said realm in the name 
and by the authority of the king his father, he being thus 
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absent.” But the king being taken and brought back into 
England, the power thus delegated to the guardian ceased of 
course ; whereupon the bishop of Hereford was sent to press 
the king to permit that the great seal, which he had with 
him, the prince having only used his private seal, should be 
used in all things that required it. Accordingly the king 
sent the great seal to the queen and prince. The bishop is 
said to have been thus commissioned to fetch the seal by the 
prince and queen, and by the said prelates and peers, with 
the assent of the said commonalty then being at Hereford. It is 
plain that these were mere words of course ; for no parliament 
had been convoked, and no proper representatives could have 
been either at Bristol or Hereford. However, this is a very 
curious record, inasmuch as it proves the importance attached 
to the forms of the constitution at this period. 

The Lords’ Committee dwell much on an enactment in the 
parliament held at York in 15 Edw. II. (1322), which they 
conceived to be the first express recognition of the constitu- 
tional powers of the lower house. It was there enacted 
that “ for ever thereafter all manner of ordinances or pro- 
visions made by the subjects of the king or his heirs, by any 
power or authority whatsoever, concerning the royal power 
of the king or his heirs, or against the estate of the crown, 
should be void and of no avail or force whatsoever ; but the 
matters to be established for the estate of the king and of 
his heirs, and for the estate of the realm and of the people, 
should be treated, accorded, and established in parliament by 
the king, and by the assent of the prelates, earls, and barons 
and the commonalty of the realm, according as had been 
before accustomed. This proceeding, therefore, declared the 
legislative authority to reside only in the king, with the 
assent of the prelates, earls, and barons, and commons assem- 
bled in parliament ; and that every legislative act not done 
by that authority should be deemed void and of no effect. 
By whatever violence this statute may have been obtained, 
it declared the constitutional law of the realm on this im- 
portant subject.” (p. 282.) The violence, if resistance to 
the usurpation of a subject is to be called such, was on the 
part of the king, who had just sent the earl of Lancaster to 
the scaffold, and the present enactment was levelled at the 
ordinances which had been forced upon the crown by his 
faction. The lords ordainers, nevertheless, had been ap- 
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pointed with consent of the commons, as has been mentioned 
in the text ; so that this provision in 15 Edward II. seems 
rather to limit than to enhance the supreme power of parlia- 
ment, if it were meant to prohibit any future enactment of 
the same kind by its sole authority. But the statute is de- 
claratory in its nature ; nor can we any more doubt that the 
legislative authority was reposed in the king, lords, and 
commons before this era than that it was so ever afterwards. 
Unsteady as the constitutional usage had been through the 
reign of Edward I., and willing as both he and his son may 
have been to prevent its complete establishment, the necessity 
of parliamentary consent both for levying money and enacting 
laws must have become an article of the public creed before 
his death. If it be true that even after this declaratory 
statute laws were made without the assent or presence of the 
commons, as the Lords’ Committee incline to hold (p. 285, 286, 
287), it was undeniably an irregular and unconstitutional 
proceeding; but this can only show that we ought to be very 
slow in presuming earlier proceedings of the same nature to 
have been more conformable to the spirit of the existing 
constitution. The Lords’ Committee too often reason from the 
fact to the right, as well as from the words to the fact ; both 
are fallacious, and betray them into some vacillation and per- 
plexity. They do not, however, question, on the whole, but 
that a new constitution of the legislative assemblies of the 
realm had been introduced before the 15th year of Edward 
II., and that “ the practice had prevailed so long before as to 
give it, in the opinion of the parliament then assembled, the 
force and effect of a custom, which the parliament declared 
should thereafter be considered as established law.” (p. 293.) 
This appears to me rather an inadequate exposition of the 
public spirit, of the tendency towards enlarging the basis of 
the constitution, to which the “ practice and custom ” owed its 
origin ; but the positive facts are truly stated. 

Note IX. Page 120. 

"Writs are addressed in 11th of Edw. II. “comitibus, ma- 
joribus baronibus, et praelatis,” whence the Lords’ committee 
infer that the style used in John’s charter was still preserved 
(Report, p. 277). And though in those times there might 
be much irregularity in issuing writs of summons, the term 
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“ majores barones ” must have had an application to definite 
persons. Of the irregularity we may judge by the fact that 
under Edward I. about eighty were generally summoned; 
under his son never so many as fifty, sometimes less than 
forty, as may be seen in Dugdale’s Summonitiones ad Par- 
liamcntum. The committee endeavor to draw an inference 
from this against a subsisting right of tenure. But if it is 
meant that the king had an acknowledged prerogative of 
omitting any baron at his discretion, the higher English 
nobility must have lost its notorious privileges, sanctioned by 
long usage, by the analogy of all feudal governments, and 
by the charter of John, which, though not renewed in terms, 
nor intended to be retained in favor of the lesser barons, or 
tenants in capite, could not, relatively to the rights of the 
superior order, have been designedly relinquished. 

The committee wish to get rid of tenure as conferring a 
right to summons ; they also strongly doubt whether the sum- 
mons conferred an hereditary nobility ; but they assert that, 
in the loth of Edward III., “ those who may have been 
deemed to have been in the reign of John distinguished as 
majores barones by the honor of a personal writ of sum- 
mons, or by the extent and influence of their property, from 
the other tenants in chief of the crown, were now clearly be- 
come, with the earls and the newly created dignity of duke, 
a distinct body of men denominated peers of the land, and 
having distinct personal rights ; while the other tenants in 
chief, whatsoever their rights may have been in the reign 
of John, sunk into the general mass.” (p. 314.) 

The appellation “ peers of the land ” is said to occur for 
the first time in 14 Edward IL (p. 281), and we find them 
very distinctly in the proceedings against Bereford and others 
at the beginning of the next reign. They were, of course, 
entitled to trial by their own order. But whether all laymen 
summoned by particular writs to parliament were at that time 
considered as peers, and triable by the rest as such, must be 
questionable, unless we could assume that the writ of sum- 
mons already ennobled the blood, which is at least not the 
opinion of the committee. If, therefore, the writ did not con- 
stitute an hereditary peer, nor tenure in chief by barony give 
a right to sit in parliament, we should have a difficulty in 
finding any determinate estate of nobility at all, exclusive of 
earls, who were, at all times and without exception, indispu- 
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tably noble ; an hypothesis manifestly paradoxical, and con- 
tradicted by history and law. If it be said that prescription 
was the only title, this may be so far granted that the majores 
barones had by prescription, antecedent to any statute or 
charter, been summoned to parliament ; but this prescription 
would not be broken by the omission, through negligence or 
policy, of an individual tenant by barony in a few parlia- 
ments. The prescription was properly in favor of the class, 
the majores barones generally, and as to them it was perfect, 
extending itself in right, if not always in fact, to every one 
who came within its scope. 

In the Third Report of the Lords’ Committee, apparently 
drawn by the same hand as the Second, they “ conjecture 
that after the establishment of the commons’ house of parlia- 
ment as a body by election, separate and distinct from the 
lords, all idea of a right to a writ of summons to parliament 
by reason of tenure had ceased, and that the dignity of baron, 
if not conferred by patent, was considered as derived only 
from the king’s writ of summons.” (Third Report, p. 226.) 
Yet they have not only found many cases of persons sum- 
moned by writ several times whose descendants have not 
been summoned, and hesitate even to approve the decision 
of the house on the Clifton barony in 1673, when it was de- 
termined that the claimant’s ancestor, by writ of summons 
and sitting in parliament, was a peer, but doubt whether 
“ even at this day the doctrine of that case ought to be con- 
sidered as generally applicable, or may be limited by time 
and circumstances.” 1 (p. 33.) 

It seems, with much deference to more learned investiga- 
tors, rather improbable that, either before or after the regu- 
lar admission of the knights and burgesses by representa- 
tion, and consequently the constitution of a distinct lords’ 
house of parliament, a writ of summons could have been 
lawfully withheld at the king’s pleasure from anyone holding 
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such lands by barony as' rendered him notoriously one of the 
majores barones. Nor will this be much affected by argu- 
ments from the inexpediency or supposed anomaly of permit- 
ting the right of sitting as a peer of parliament to be trans- 
ferred by alienation. The Lords’ Committee dwell at length 
upon them. And it is true that, in our original feudal con- 
stitution, the fiefs of the crown could not be alienated without 
its consent. But when this was obtained, when a barony had 
passed by purchase, it would naturally draw with it, as an in- 
cident of tenure, the privilege of being summoned to parlia 
ment, or, in language more accustomed in those times, the 
obligation of doing suit and service to the king in his high 
court. Nor was the alienee, doubtless, to be taxed without 
his own consent, any more than another tenant in capite. 
What incongruity, therefore, is there in the supposition that, 
after tenants in fee-simple acquired by statute the power of 
alienation without previous consent of the crown, the new 
purchaser stood on the same footing in all other respects as 
before the statute ? It is also much to be observed that the 
claim to a summons might be gained by some methods of 
purchase, using that word, of course, in the legal sense. Thus 
the husbands of heiresses of baronies were frequently sum- 
moned, and sat as tenants by courtesy after the wife’s death ; 
though it must be owned that the committee doubt, in their 
Thinl Report (p. 47), whether tenancy by courtesy of a dig- 
nity was ever allowed as a right. Thus, too, every estate 
created in tail male was a diversion of the inheritance by the 
owner’s sole will from its course according to law. Yet in 
the case of the barony of Abergavenny, even so late as the 
reign of James I., the heir male, being in seizin of the lands, 
was called by writ as baron, to the exclusion of the heir gen- 
eral. Surely this was an authentic recognition, not only of 
baronial tenure as the foundation of a right to sit in parlia- 
ment, but of its alienability by the tenant* 

If it be asked whether the posterity of a baron aliening 
the lands which gave him a right to be summoned to the 
king’s court would be entitled to the privileges of peerage 
by nobility of blood, it is true that, according to Collins, 
whose opinion the committee incline to follow, there are in- 

* The Lords’ Committee (Second Re- the Fanes for the particular barony In 
port, p. 436) endearor to elnde the force question : though some satlsfhction was 

of this authority ; but It manifestly ap- made to tne claimant of the latter fomUy 

pears that the Nevilles were preferred to by calling her to a different peerage. 
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stances of persons in such circumstances being summoned. 
But this seems not to prove anything to the purpose. The 
■ king, no one doubts, from the time of Edward I., used to 
summon by writ many who had no baronial tenure ; and the 
circumstance of having alienated a barony could not render 
any one incapable of attending parliament by a different title. 
It is very hard to determine any question as to times of much 
irregularity ; but it seems that the posterity of one who had 
parted with his baronial lands would not, in those early times, 
as a matter of course, remain noble. A right by tenure 
seems to exclude a right by blood ; not necessarily, because 
two collateral titles may coexist, but in the principle of the 
constitution. A feudal principle was surely the more ancient ; 
and what could be more alien to this than a baron, a peer, an 
hereditary counsellor, without a fief? Nobility, that is, gen- 
tility of birth, might be testified by a pedigree or a bearing ; 
but a peer was to be in arms for the crown, to grant his own 
money as well as that of others, to lead his vassals, to advise, 
to exhort, to restrain the sovereign. The new theory came 
in by degrees, but in the decay of every feudal idea ; it was 
the substitution of a different pride of aristocracy for that of 
baronial wealth and power ; a pride nourished by heralds, 
more peaceable, more indolent, more accommodated to the 
rules of fixed law and vigorous monarchy. It is difficult to 
trace the progress of this theory, which rested on nobility of 
blood, but yet so remarkably modified by the original princi- 
ple of tenure, that the privileges of this nobility were ever 
confined to the actual possessor, and did not take his kindred 
out of the class of commoners. This sufficiently demonstrates 
that the phrase is, so to say, catachrestic, not used in a proper 
sense ; inasmuch as the actual seizin of the peerage as an 
hereditament, whether by writ or by patent, is as much requi- 
site at present for nobility, as the seizin of an estate by barony 
was in the reign of Henry IIL 

Tenure by barony appears to have been recognized by the 
house of lords in the reign of Henry VI., when the earldom 
of Arundel was claimed as annexed to the “ castle, honor, 
and lordship aforesaid.” The Lords’ Committee have elabo- 
rately disproved the allegations of descent and tenure, on 
which this claim was allowed. (Second Report, p. 406-426.) 
But all with which we are concerned is the decision of the 
crown and of the house in the 1 1th year of Henry VI., 
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whether it were right or wrong as to the particular faets of 
the ease. And here we find that the king, by the advice and 
assent of the lords, “ considering that Richard Fitzalan, &c., 
was seized of the eastle, honor, and lordship in fee, and by 
reason of his possession thereof, without any other reason or 
creation, was earl of Arundel, and held the name, style, and 
honor of earl of Arundel, and the place and seat of earl of 
Arundel in parliament and councils of the king,” &e., admits 
him to the same seat and place as his ancestors, earls of 
Arundel, had held. This was long afterwards confirmed by 
aet of parliament (3 Car. I.), reeiting the dignity of earl of 
Arundel to be real and local, &e., and settling the title on 
eertain persons in tail, with provisions against alienation of 
the castle and honor. This appears to establish a tenure by 
barony in Arundel, as a reeent determination had done in 
Abergavenny. Arundel was a very peculiar instance of an 
earldom by tenure. For we cannot doubt that all earls were 
peers of parliament by virtue of that rank, though, in fact, all 
held extensive lands of the erown. But in 1669 a new doc- 
trine, whieh probably had long been floating among lawyers 
and in the house of lords, was laid down by the king in coun- 
cil on a claim to the title of Fitzwalter. The nature of a 
barony by tenure having been discussed, it was found “ to 
have been discontinued for many ages, and not in being ” (a 
proposition not very tenable, if we look at the Abergavenny 
case, even setting aside that of Arundel as peculiar in its 
eharaeter, and as settled by statute) ; “ and so not fit to be re- 
ceived, or to admit any pretenee of right to succession there- 
to.” It is fair to observe that some eminent judges were 
present on this oeeasion. The committee justly say that “ this 
decision ” (which, after all, was not in the house of lords) 
“ may perhaps be considered as amounting to a solemn opin- 
ion that, although in early times the right to a writ of sum- 
mons to parliament as a baron may have been founded on 
tenure, a contrary practice had prevailed for ages, and that, 
therefore, it was not to be taken as then forming part of the 
constitutional law of the land.” (p. 446.) Thus ended bar- 
ony by tenure. The final decision, for sueh it has been con- 
sidered, and recent attempts to revive the aneient doctrine 
have been defeated, has prevented many tedious investiga- 
tions of elaims to baronial descent, and of alienations in times 
long past. For it could not be pretended that every fraction 
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of a barony gave a right to summons ; and, on the other hand, 
alienations of parcels, and descents to coparceners, must have 
been common, and sometimes difficult to disprove. It was 
held, indeed, by some, that the caput baronta, or principal 
lordship, contained, as it were, the vital principle of the peer- 
age, and that its owner was the true baron ; but this assump- 
tion seems uncertain. 

It is not very easy to reconcile this peremptory denial of 
peerage by tenure with the proviso in the recent statute tak- 
ing away tenure by knight-service, and, inasmuch as it con- 
verts all tenure into socage, that also by barony, “ that this 
act shall not infringe or hurt any title of honour, feudal or oth- 
er, by which any person hath or may have right to sit in the 
lords’ house of parliament, as to his or their title of honour, or 
sitting in parliament, and the privilege belonging to them as 
peers.” (Stat. 12 Car. II. c. 24, s. 11.) 

Surely this clause was designed to preserve the incident to 
baronial tenure, the privilege of being summoned to parlia- 
ment, while it destroyed its original root, the tenure itself. 
The privy council, in their decision on the Fitz waiter claim, 
did not allude to this statute, probably on account of the above 
proviso, and seem to argue that, if tenure by barony was no 
longer in being, the privilege attached to it must have been 
extinguished also. It is, however, observable that tenure by 
barony is not taken away by the statute, except by implica- 
tion. No act indeed can be more loosely drawn than this, 
which was to change essentially the condition of landed prop- 
erty throughout the kingdom. It literally abolishes all ten- 
ure in capite ; though this is the basis of the crown’s right 
to escheat, and though lands in common socage, which the act 
with a strange confusion opposes to socage in capite, were as 
much holden of the king or other lord as those by knight-ser- 
vice. Whether it was intended by the silence about tenure 
by barony to pass it over as obsolete, or this arose from negli- 
gence alone, it cannot be doubted that the proviso preserving 
the right of sitting in parliament by a feudal honor was intro- 
duced in order to save that privilege, as well for Arundel and 
Abergavenny as for any other that might be entitled to it. 1 


I The continuance of barony by tennre possession of Berkeley caetie, puhitehed 
has boen controverted by 8ir Harris Nico- a» an Appendix to hie Report of the 
las in some remarks on ench a claim L’Isle Peerage. In the particular case 

preferred hy the present earl Fitiharding there seem to hare been wreral difflcul- 

while yet a commoner, In virtue of the ties, independent of the great one, 
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Note X. Page 137. 

The equitable jurisdiction of the Court of Chancery has 
been lately traced, in some respects, though not for the special 
purpose mentioned in the text, higher than the reign of Rich- 
ard II. This great minister of the crown, as he was at least 
from the time of the conquest , * 1 always till the reign of Ed- 
ward III. an ecclesiastic of high dignity, and honorably dis- 
tinguished as the keeper of the king’s conscience, was pecu- 
liarly intrusted with the duty of redressing the grievances of 
the subject, both when they sprung from misconduct of the 
government, through its subordinate officers, and when the in- 
jury had been inflicted by powerful oppressors. He seems 
generally to have been the chief or president of the council, 
when it exerted that jurisdiction which we have been sketch- 
ing in the text, and which will be the subject of another note. 
But he is more prominent when presiding in a separate tribu- 
nal as a single judge. 

The Court of Chancery is not distinctly to be traced under 
Henry III. For a passage in Matthew Paris, who says of 
Radulfus de Nevil — “ Erat regis fidelissimus cancellarius, et 
inconcussa columna veritatis, singulis sua jura, praacipue pau- 
peribus, juste reddens et indilate,” may be construed of his 
judicial conduct in the council. This province naturally, how- 
ever, led to a separation of the two powers. And in the 
reign of Edward I. we find the king sending certain of the 
petitions addressed to him, praying extraordinary remedies, to 
the chancellor and master of the rolls, or to either separate- 
ly, by writ under the privy seal, which was the usual mode 
by which the king delegated the exercise of his prerogative 


that, in the reign of Charles II., barony 
fcy tennre had been finally condemned. 

But there is surely a great general difil- 

cultv on the opposite side, in tho hy- 

pothesis that, while It Is acknowledged 
that there were, In the reigns of Edward 

I. and Edward II., certain known per- 
sons holding hy barony and called peers 
of the realm, it conld have been agree- 
able to the feudal or to the English con- 
stitution that the king, by refoslng to 
the posterity of such barons a writ of 
summons to parliament, might deprive 
them of thoir nobility, and reduce them 
forever to the rank of commoners, 
l It has been douhted, notwithstand- 


ing tho authority of Spelman, and somo 
earlier hnt rather precarious testimony, 
whether tho chancellor boibre the Con- 
quest was any more than a scribe or 
secretary. Palgrnve, In the Quarterly 
Review, xxxiv. 291. The Anglo-Saxon 
charters, as fitr as I have ohserved, never 
mention him as a witness ; which seems 
a very strong circumstance. Ingulfns, 
indeed, has given a pompous account of 
chancellor Tnrketui ; and, if the history 
ascribed to Ingulfus be genuine, tiio office 
must havo been of high dignity. Lord 

Campbell assumes this in his Lives of 

the Chancellors. 
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to his council, directing them to give such remedy as should 
appear to be consonant to honesty (or equity, honestuti). 
“ There is reason to believe,” says Mr. Spence (Equitable 
Jurisdiction, p. 335), “that this was not a novelty.” But I 
do not know upon what grounds this is believed. Writs, both 
those of course and others, issued from Chancery in the same 
reign. (Palgrave’s Essay on King’s Council, p. 15.) Lord 
Campbell has given a few specimens of petitions to the coun- 
cil, and answers endorsed upon them, in the reign of Edward 
I., communicated to him by Mr. Hardy from the records of 
the Tower. In all these the petitions are referred to the chan- 
cellor for justice. The entry, at least as given by lord Camp- 
bell, is commonly so short that we cannot always determine 
whether the petition was on account of wrongs by the crown 
or others. The following is rather more clear than the rest : 
“18 Edw. I. The king’s tenants of Aulton complain that 
Adam Gordon ejected them from their pasture, contrary to 
the tenor of the king’s writ. Resp. Veniant partes coram 
cancellario, et ostendat ei Adam quare ipsos ejecit, et fiat iis 
justitia.” Another is a petition concerning concealment of 
dower, for which, perhaps, there was no legal remedy. 

In the reign of Edward II. the peculiar jurisdiction of the 
chancellor was still more distinctly marked. “ From petitions 
and answers lately discovered, it appears that during this 
reign the jurisdiction of the Court of Chancery was consider- 
ably extended, as the ‘ consuetudo cancellariae ’ is often famil- 
iarly mentioned. We find petitions referred to the chancellor in 
his court, either separately, or in conjunction with the king’s 
justices, or the king’s serjeants ; on disputes respecting the 
wardship of infants, partition, dower, rent-charges, tithes, 
and goods of felons. The chancellor was in full possession 
of his jurisdiction over charities, and he superintended the 
conduct of coroners. Mere wrongs, such as malicious prose- 
cutions and trespasses to personal property, are sometimes the 
subject of proceedings before him ; but I apprehend that 
those were cases where, from powerful combinations and con- 
federacies, redress could not be obtained in the courts of com- 
mon law.” (Lives of Chanc. vol. i. p. 204). 

Lord Campbell, still with materials furnished by Mr. Har- 
dy, has given not less than thirty-eight entries during the 
reign of Edward II., where the petition, though sometimes 
directed to the council, is referred to the chancellor for deter- 
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initiation. One only of these, so far as we can judge from 
their very brief expression, implies anything of an equitable 
jurisdiction. It is again a case of dower, and the claimant is 
remitted to the Chancery ; “ et fiat sibi ibidem justitia, quia 
non potest juvari per communem legem per breve de dote."* 
This case is in the Rolls of Parliament (i. 340), and had been 
previously mentioned by Mr. Bruce in a learned memoir on 
the Court of Star-Chamber. (Archseologia, xxv. 345.) It 
is difficult to say whether this fell within the modern rules of 
equity, but the general principle is evidently the same. 

Another petition is from the commonalty of Suffolk to the 
council, complaining of false indictments and presentments in 
courts-leet. It is answered — “ Si quis sequi-voluerit adver- 
sus falsos indicatores et procuratores de falsis indictamcntis, 
scquatur in Cancell, et habebit remedium consequens.” Sev- 
eral other entries in this list are illustrative of the jurisdiction 
appertaining, in fact at least, to the council and the chancel- 
lor; and being of so early a reign form a valuable accession 
to those which later records have furnished to Sir Matthew 
Hale and others. 

The Court of Chancery began to decide causes as a court 
of equity, according to Mr. Hardy, in the reign of Edward 
III., probably about 22 Edw. III. (Introduction to Close 
Rolls, p. 28.) Lord Campbell would carry this jurisdiction 
higher, and the instances already mentioned may be sufficient 
just to prove that it had begun to exist. It certainly seems 
no unnatural supposition that the great principle of doing jus- 
tice, by which the council and the chancellor professed to guide 
their exercise of judicature, may have led them to grant re- 
lief in some of those numerous instances where the common 
law was defective or its rules too technical and unbending. 
But, as ha< been observed, the actual entries, as far as quoted, 
do not afford many precedents of equity. Mr. Hardy, indeed, 
suggests (p. 25) that the Curia Regis in the Norman period 
proceeded on equitable principles ; and that this led to the 
removal of plaints into it from the county-court. This is, 
perhaps, not what we should naturally presume. The subtle 
and technical spirit of the Norman lawyers is precisely that 
which leads, in legal procedure, to definite and unbending 
rules ; while in the lower courts, where Anglo-Saxon thanes 
had ever judged by the broad rules of justice, according to 
the circumstances of the case, rather than a strict line of law 
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which did not yet exist, we might expect to find all the un- 
certainty and inconsistency which belongs to a system of equi- 
ty, untii, as in England, it has acquired by length of time 
the uniformity of law, but none at least of the technical- 
ity so characteristic of our Norman common law, and by 
which the great object of judicial proceedings was so contin- 
ually defeated. This, therefore, does not seem to me a prob- 
able cause of the removal of suits from the county court or 
court-baron to those of Westminster. The true reason, as I 
have observed in another place, was the partiality of these 
local tribunals. And the expense of trying a suit before the 
iustices in eyre might not be veiy much greater than in the 
county court. 

I conceive, therefore, that the three supreme courts at West- 
minster proceeded upon those rules of strict law which they had 
chiefly themselves established ; and this from the date of their 
separation from the original Curia Regis. But whether the 
king’s council may have given more extensive remedies than 
the common law afforded, as early at least as the reign of 
Henry III., is what we are not competent, apparently, to 
affirm or deny. We are at present only concerned with 
the Court of Chancery. And it will be interesting to quote 
the deliberate opinion of a late distinguished writer, who has 
taken a different view of the subject from any of his prede- 
cessors. 

“ After much deliberation," says Lord Campbell, “ I must 
express my clear conviction that the chancellor’s equitable 
jurisdiction is as indubitable and as ancient as his common- 
law jurisdiction, and that it may be traced in a manner 
equally satisfactory. The silence of Bracton, Glanvil, Fleta, 
and other early juridical writers, has been strongly relied 
upon to disprove the equitable jurisdiction of the chancellor ; 
but they as little notice his common-law jurisdiction, most of 
them writing during the subsistence of the Aula Regia ; and 
they all speak of the Chancery, not as a court, but merely as 
an office for the making and sealing of writs. There are no 
very early decisions of the chancellors on points of law any 
more than of equity, to be found in the Year-books or old 

abridgments By ‘equitable jurisdiction’ must be 

understood the extraordinary interference of the chancellor, 
without common-law process or regard to the common-law 
mles of proceeding, upon the petition of a party grieved who 
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was without adequate remedy in a court of common law ; 
whereupon the opposite party was compelled to appear and 
to be examined, either personally or upon written interroga- 
tories : and evidence being heard on both sides, without the 
interposition of a jury, an order was made secundum cequum 
et bonum, which was enforced by imprisonment. Such a 
jurisdiction had belonged to the Aula Regia, and was long 
exercised by parliament; and, when parliament was not 
sitting, by the king’s ordinary council. Upon the dissolution 
of the Aula Regia many petitions, which parliament or the 
council could not conveniently dispose of, were referred to 
the chancellor, sometimes with and sometimes without asses- 
sors. To avoid the circuity of applying to parliament or the 
council, the petition was very soon, in many instances, ad- 
dressed originally to the chancellor himself.” (Lives of 
Chancellors, i. 7.) 

In the latter part of Edward III.’s long reign this equitable 
jurisdiction had become, it is likely, of such frequent exercise, 
that we may consider the following brief summary by lord 
Campbell as probable by analogy and substantially true, if not 
sustained in all respects by the evidence that has yet been 
brought to light : — “ The jurisdiction of the Court of Chan- 
cery was now established in all matters where its own officers 
were concerned, in petitions of right where an injury was al- 
leged to be done to a subject by the king or his officers in 
relieving against judgments in courts of law (lord C. gives 
two instances), and generally in cases of fraud, accident, and 
trust.” (p. 291.) 

In the reign of Richard II. the writ of subpoena was in- 
vented by John de Waltham, master of the rolls ; and to this 
a great importance seems to have been attached at the time, 
as we may perceive by the frequent complaints of the com- 
mons in parliament, and by the traditionary abhorrence in 
which the name of the inventor was held. “ In reality,” says 
lord Campbell, “ he first framed it in its present fonn when 
a clerk in Chancery in the latter end of the reign of Edward 
HI. ; but the invention consisted in merely adding to the 
old clause, Quibusdam certis de catisis, the words ‘ Et hoc sub 
poena centum librarumnuUatenus omitlas and I am at a loss 
to conceive how such importance was attached to it, or how 
it was supposed to have brought about so complete a revolu- 
tion in equitable proceedings, for the penalty was never en- 
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fore cd ; and if the party failed to appear, his default was 
treated, according to the practice prevailing in our own time, 
as a contempt of court, and made the foundation of compul- 
sory process.” (p. 296.) 

The commons in parliament, whose sensitiveness to public 
grievances was by no means accompanied by an equal sagac- 
ity in devising remedies, had, probably without intention, vast- 
ly enhanced the power of the chancellor by a clause in a re- 
medial act passed in the thirty-sixth year of Edward III., that, 
“ If any man tliat feeletli himself aggrieved contrary to any 
of the articles above written, or others contained in divers 
statutes, will coine into the Chancery, or any for him, and 
thereof make his complaint, he shall presently there have 
remedy by force of the said articles or statutes, without else- 
where pursuing to have remedy.” Yet nothing could be more 
obvious than tliat the breach of any statute was cognizable 
before the courts of law. And the mischief of permitting 
men to be sued vexatiously before the chancellor becoming 
felt, a statute was enacted, thirty years indeed after this time 
(17 Ric. II. c. 6), analogous altogether to those in the late 
reign respecting the jurisdiction of the council, which, re- 
citing that “ people be compelled to come before the king’s 
council, or in the Chancery by writs grounded on untrue sug- 
gestions,” provides that “ the chancellor for the time being, 
presently after that such suggestions be duly found and proved 
untrue, shall have power to ordain and award damages, ac- 
cording to Ids discretion, to him which is so troubled unduly 
as aforesaid.” “This remedy,” lord Campbell justly re- 
marks, “ which was referred to the discretion of the chan- 
cellor himself, whose jurisdiction was to be controlled, 
proved, as might be expected, wholly ineffectual ; but it was 
used as a parliamentary recognition of his jurisdiction, and 
a pretence for refusing to establish any other check on it.” 
(p. 247.) 

A few years before this statute the commons had petitioned 
(13 Ric. II., Rot- Pari. iii. 269) that the chancellor might 
make no order against the common law, and that no one 
should appear before the chancellor where remedy was given 
by the common law. “ This carries with it an admission,” as 
lord C. observes, “ that a power of jurisdiction did reside in 
the chancellor, so long as he did not determine against the 
common law, nor interfere where the common law furnished 
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a remedy. The king’s answer, ‘ that it should continue as the 
usage had been heretofore,’ clearly demonstrates that such an 
authority, restrained within due bounds, was recognized by 
the constitution of the country.” (p. 305.) 

The act of 17 Ric. II. seems to have produced a greater 
regularity in the proceedings of the court, and put an end to 
such hasty interference, on perhaps verbal suggestions, as had 
given rise to this remedial provision. From the very year in 
which the statute was enacted we find bills in Chancery, and 
the answers to them, regularly filed ; the grounds of demand- 
ing relief appear, and the chancellor renders himself in ev- 
ery instance responsible for the orders he has issued, by thus 
showing that they came within his jurisdiction. There are 
certainly many among the earlier bills in Chancery, which, 
according to the statute law and the great principle that they 
were determinable in other courts, could not have been heard; 
but we are unable to pronounce how far the allegation usual- 
ly contained or implied, that justice could not be had else- 
where, was founded on the real circumstances. A calendar 
of these early proceedings (in abstract) is printed in the In- 
troduction to the first volume of the Calendar of Chancery 
Proceedings in the Reign of Elizabeth, and may also be found 
in Cooper’s Public Records, i. 356. 

The struggle, however, in behalf of the common law was not 
at an end. It is more than probable that the petitions against 
encroachments of Chancery, which fill the rolls under Henry 
IV., Henry V., and in the minority of Henry VI., emanated 
from that numerous and jealous body whose interests as well 
as prejudices were so deeply affected. Certain it is that the 
commons, though now acknowledging an equitable jurisdiction, 
or rather one more extensive than is understood by the word 
“ equitable,” in the greatest judicial officer of the crown, did 
not cease to remonstrate against his transgression of these 
boundaries. They succeeded so far, in 1436, as to obtain a 
statute (15 Henry VI. c. 4) in these words : — “ For that di- 
vers persons have before this time been greatly vexed and 
grieved by writs of subpeena, purchased for matters deter- 
minable by the common law of this land, to the great damage 
of such persons so vexed, in suspension and impediment of the 
common law as aforesaid ; Our lord the king doth command 
that the statutes thereof made shall be duly observed, accord- 
ing to the form and effect of the same, and that no writ 
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of subpoena be granted from henceforth until surety be 
found to satisfy the party so grieved and vexed for his dam- 
ages and expenses, if so be that the matter cannot be made 
good which is contained in the bill.” It was the intention of 
the commons, as appears by the preamble of this statute and 
more fully by their petition in Rot. Pari. (iv. 101), that the 
matters contained in the bill on which the subpoena was issued 
should be not only true in themselves, but such as could not 
be determined at common law. But the king’s answer ap- 
pears rather equivocal. 

The principle seems nevertheless to have been generally 
established, about the reign of Henry VI., that the Court of 
Chancery exercises merely a remedial jurisdiction, not indeed 
controllable by courts of law, unless possibly in such circum- 
stances as cannot be expected, but bound by its general re- 
sponsibility to preserve the limits which ancient usage and 
innumerable precedents have imposed. It was at the end of 
this reign, and not in that of Richard II., according to the 
writer so often quoted, that the great enhancement of the 
chancellor’s authority, by bringing feoffments to uses within 
it, opened a new era in the history of our law. And this the 
judges brought on themselves by their narrow adherence to 
technical notions. They now began to discover this ; and 
those of Edward IV, as lord Campbell well says, were “ very 
bold men,” having repealed the statute de donis by their own 
authority in Taltarum’s case — a stretch of judicial power be- 
yond any that the Court of Chancery had ventured upon. 
They were also exceedingly jealous of that court ; and in one 
case, reported in the Year-books (22 Edw. IV. 37), advised 
a party to disobey an injunction from the Court of Chancery, 
telling him that, if the chancellor committed him to the Fleet, 
they would discharge the prisoner by habeas corpus. (Lord 
Campbell, p. 894.) The case seems to have been one where, 
in modern times, no injunction would have been granted, the 
courts of law being competent to apply a remedy. 

Note XI. Page 139. 

This intricate subject has been illustrated, since the first 
publication of these volumes, in an Essay upon the original 
Authority of the King’s Council, by Sir Francis Palgrave 
f 183-1), written with remarkable perspicuity and freedom 
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from diffusiveness. But I do not yet assent to the judg- 
ment of the author as to the legality of proceedings be- 
fore the council, which I have represented as unconstitu- 
tional, and which certainly it was the object of parliament to 
restrain. 

“It seems,” he says, “that in the reign of Henry III. the 
council was considered as a court of peers within the terms 
of Magna Charta; and before which, as a court of original 
jurisdiction, the rights of tenants holding in capite or by 
barony were to be discussed and decided, and it unquestiona- 
bly exercised a direct jurisdiction over all the king’s subjects” 
(p. 34). The first volume of Close Bolls, published by Mr. 
Hardy since Sir F. Palgrave’s Essay, contains no instances 
of jurisdiction exercised by the council in the reign of John. 
But they begin immediately afterwards, in the minority of 
Henry III. ; so that we have not only the fullest evidence 
that the council took on itself a coercive jurisdiction in mat- 
ters of law at that time, but that it had not done so before : 
for the Close Rolls of John are so full as to render the nega- 
tive argument satisfactory. It will, of course, be understood 
that I take the facts on the authority of Mr. Hardy (Intro- 
duction to Close Rolls, vol. ii.), whose diligence and accuracy 
are indisputable. Thus this exercise of judicial power be- 
gan immediately after the Great Charter. And yet, if it is 
to be reconciled with the twenty-ninth section, it is difficult to 
perceive in what manner that celebrated provision for person- 
al liberty against the crown, which has always been accounted 
the most precious jewel in the whole coronet, the most valua- 
ble stipulation made at Runnymede, and the most enduring 
to later times, could merit the fondness with which it has been 
regarded. “ Non super eum ibimus, nec super eum mittemus, 
nisi per legale judicium parium suorum, vel per legem terra.” 
If it is alleged that the jurisdiction of the king’s council was 
the law of the land, the whole security falls to the ground 
and leaves the grievance as it stood, unredressed. Could the 
judgment of the council have been reckoned, as Sir F. Pal- 
grave supposes, a “judicium parium suorum,” except perhaps 
in the case of tenants in chief? The word is commonly un- 
derstood of that trial per pais which, in one form or another, 
is of immemorial antiquity in our social institutions. 

“Though this jurisdiction,” he proceeds, “was more fre- 
quently called into action when parliament was sitting, still it 
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was no less inherent in the council at all other times ; and 
until the middle of the reign of Edward III. no exception had 
ever been taken to the form of its proceedings.” He sub- 
joins indeed in a note, “Unless the statute of 5 Edw. III. c. 
9, may be considered as an earlier testimony against the au- 
thority of the council. This, however, is by no means clear, 
and there is no corresponding petition in the parliament roll 
from which any further information could be obtained” (p. 84). 

The irresistible conclusion from this passage is, that we 
have been wholly mistaken in supposing the commons under 
Edward III. and his successors to have resisted an illegal en- 
croachment of power in the king’s ordinary council, while it 
had in truth been exercising an ancient jurisdiction, never 
restrained by law and never complained of by the subject. 
This would reverse our constitutional theory to no small de- 
gree, and affect so much the spirit of my own pages, that I 
cannot suffer it to pass, coming on an authority so respectable, 
without some comment. But why is it asserted that this ju- 
risdiction was inherent in the council ? Why are we to inter- 
pret Magna Charta otherwise than according to the natural 
meaning of the words and the concurrent voice of parliament? 
The silence of the commons in parliament under Edward II. 
as to this grievance will hardly prove that it was not felt, 
when we consider how few petitions of a public nature, during 
that reign, are on the rolls. But it may be admitted that they 
were not so strenuous in demanding redress, because they 
were of comparatively recent origin as an estate of parlia- 
ment, as they became in the next long reign, the most impor- 
tant, perhaps, in our early constitutional history. 

It is doubted by Sir F. Palgrave whether the statute of 5 
Edw. III. c. 9, can be considered as a testimony against the 
authority of the council. It is, however, very natural so to 
interpret it, when we look at the subsequent statutes and peti- 
tions of the commons, directed for more than a century to the 
same object. “No man shall be taken,” says lonl Coke 
(2 Inst. 46), “ that is, restrained of liberty, by petition or sug- 
gestion to the king or to his council, unless it be by indict- 
ment or presentment of good and lawful men, where such 
deeds be done. This branch and divers other parts of this 
act have been wholly explained by divers acts of parliament, 
&c., quoted in the margent.” He then gives the titles of six 
statutes, the first being this of 5 Edw. HI. c. 9. But let us 
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suppose that the petition of the commons in 25 Edw. III. de- 
manded an innovation in law, as it certainly did in long-estab- 
lished usage. And let us admit what is justly pointed out 
by Sir F. Palgrave, that the king’s first answer to their peti- 
tion is not commensurate to its request, and reserves, though 
it is not quite easy to see what, some part of its extraordinary 
jurisdiction. 1 Still the statute itself, enacted on a similar peti- 
tion in a subsequent parliament, is explicit that “ none shall 
be taken by petition or suggestion to the king or his council, 
unless it be by indictment or presentment” (in a criminal 
charge), “or by writ original at the common law” (in a civil 
suit), “nor shall be put out of his franchise of freehold, unless 
he have been duly put to answer, and forejudged of the same 
by due course of law.” 

Lord Hale has quoted a remarkable passage from a Year- 
book, not long after these statutes of 25 Edw. III. and 28 
Edw. III., which, if Sir F. Palgrave had not overlooked, he 
would have found not very favorable to his high notions of 
the king’s prerogative in council. “In after ages,” says Hale, 
“the constant opinion and practice was to disallow any rever- 
sals of judgment by the council, which appears by the nota- 
ble case in Year-book, 39 Edw. III. 14.” (Jurisdiction of 
Lords’ House, p. 41.) It is indeed a notable case, wherein 
the chancellor before the council reverses a judgment of a 
court of law. “Mes les justices ne pristoient nul regard al 
reverser devant le council, par ceo que ce ne fust place on 
jugement purroit estre reverse.” If the council could not 
exercise this jurisdiction on appeal, which is not perhaps ex- 
pressly taken away by any statute, much less against the lan- 
guage of so many statutes could they lawfully entertain any 
original suit Such, however, were the vacillations of a mot- 


i The word! of the petition and answer 
are the following : — 

“Item, que nui franc homme ne soit 

mys a respondro de son franc tenement, 

ne de riena qul touche Tie et membre, 
fyns ou redemptions, par apposalliee do- 
rant ie consell notre seigneur le rol, 
ne devant see mlulatres queconqnes, si- 
noun par proces de ley de ees on are re 

“ H plest a notre seigneur ie red que 
ies Idea de son roialme soient tenus et 
gardes en tour Ibrce. et qne nui homme 
soit tenn a respondre de son frnunk tene- 
ment, sinonn par proccsse de ley: mes 
de chose que touche vie ou membre, con- 


tempts ou excesse, soit fait come ad este 
use eee en arere.” Rot. Par. ii. 228. 

It is not easy to perceive what was re- 

served by the words “ chose que touche 
Tie ou membre ; M tor the council never 
determined these. Possibly it regarded 
accusations of treason or toiony, which 
they might entertain as an inquest, 
though they would ultimately be tried 
by a Jury. Contempts are easily under- 
stood ; and by excesses were meant riots 
and seditions. These political offences, 
which conld not be always safely tried 
in a lower court, it was che constant 
intention of the government to reserve 
for the council. 
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ley assembly, so steady the perseverance of government in 
retaining its power, so indefinite the limits of ancient usage, 
so loose the phrases of remedial statutes, passing sometimes 
by their generality the intentions of those who enacted them, 
so useful, we may add, and almost indispensable, was a por- 
tion of those prerogatives which the crown exercised through 
the council and chancery, that we find soon afterwards a stat- 
ute (37 Edw. III. c. 18), which recognizes in some measure 
those irregular proceedings before the council, by providing 
only that those who make suggestions to the chancellor and 
great council, by which men are put in danger against the 
form of the charter, shall give security for proving them. 
This is rendered more remedial by another act next year (38 
Edw. III. c. 9), which, however, leaves the liberty of making 
such suggestions untouched. The truth is, that the act of 25 
Edw. III. went to annihilate the legal and equitable jurisdic- 
tion of the Court of Chancery — the former of which had 
been long exercised, and the latter was beginning to spring 
up. But the 42 Edw. III. c. 3, which seems to go as far as 
the former in the enacting words, will be found, according to 
the preamble, to regard only criminal charges. 

Sir Francis Palgrave maintains that the council never in- 
termitted its authority, but on the contrary “it continually as- 
sumed more consistency and order. It is probable that the 
long absences of Henry V. from England invested this body 
with a greater degree of importance. After every minority 
and after every appointment of a select or extraordinary coun- 
cil by authority of the legislature, we find that the ordinary 
council acquired a fresh impulse and further powers. Hence 
the next reign constitutes a new era” (p. 80). He proceeds 
to give the same passage which I have quoted from Eot. Pari. 
8 Hen. VI., vol. v. p. 343, as well as one in an earlier par- 
liament (2 Hen. VI. p. 28). But I had neglected to state 
the whole case where I mention the articles settled in parlia- 
ment for the regulation of the council. In the first place, this 
was not the king’s ordinary council, but one specially appointed 
by the lords in parliament for the government of the realm 
during his minority. They consisted of certain lords spir- 
itual and temporal, the chancellor, the treasurer, and a few 
commoners. These commissioners delivered a schedule of 
provisions “for the good and the governance of the land, which 
the lords that be of the king’s council desireth” (p. 28). It 
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docs not explicitly appear that the commons assented to these 
provisions; but it may be presumed, at least in a legal sense, 
by their being present and by the schedule being delivered 
into parliament, “baillez en meme le parlement.” But in the 
8 Hen. VI., where the same provision as to the jurisdiction 
of this extraordinary council is repeated, the articles are said, 
after being approved by the lords spiritual and temporal, to 
have been read “coram domino rege in eodem parliament), 
in presentia trium regni statuum” (p. 343). It is always 
held that what is expressly declared to be done in presence 
of all the estates is an act of parliament. 

We find, therefore, a recognition of the principle which had 
always been alleged in defence of the ordinary council in this 
parliamentary confirmation — the principle that breaches of 
the law, which the law could not, through the weakness of its 
ministers, or corruption, or partiality, sufficiently repress, must 
be reserved for the strong arm of royal authority. “Thus,” 
says Sir Francis Palgrave, “did the council settle and define 
its principles and practice. A new tribunal was erected, 
and one which obtained a virtual supremacy over the 
common law. The exception reserved to their ‘discretion’ 
of interfering wherever their lordships felt too much might 
on one side, and too much unmight on the other, was of 
itself sufficient to embrace almost every dispute or trial” 

(p. 81). 

But, in the first place, this latitude of construction was not 
by any means what the parliament meant to allow, nor could 
it be taken, except by wilfully usurping powers never im- 
parted ; and, secondly, it was not the ordinary council which 
was thus constituted during the king’s minority ; nor did the 
jurisdiction intrusted to persons so specially named in parlia- 
ment extend to the regular officers of the crown. The re- 
straining statutes were suspended for a time in favor of a new 
tribunal. But I have already observed that there was always 
a class of cases precisely of the same kind as those mentioned 
in the act creating this tribunal, tacitly excluded from the op- 
eration of those statutes, wherein the coercive jurisdiction of 
the king’s ordinary council had great convenience, namely, 
where the course of justice was obstructed by riots, combina- 
tions of maintenance, or overawing influence. And there is 
no doubt that, down to the final abolition of the Court of Star 
Chamber (which was no other than the consilium ordinarium 

von. in. 16 
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under a different name), these offences were cognizable in it, 
without the regular forms of the common law. 1 

“ From the reign of Edward IV. we do not trace any 
further opposition to the authority either of the chancery or 
of the council. These courts, had become engrafted on the 
constitution ; and if they excited fear or jealousy, there was 
no one who dared to complain. Yet additional parliamen- 
tary sanction was not considered as unnecessary by Henry 
VII., and in the third year of his reign an act was passed 
for giving the Court of Star Chamber, which had now 
acquired its determinate name, further authority to punish 
divers misdemeanors.” (Palgrave, p. 97.) 

It is really more than we can grant that the jurisdiction 
of the consilium ordinarium had been engrafted on the con- 
stitution, when the statute-book was full of laws to restrain, 
if not to abrogate it. The acts already mentioned, in the 
reign of Henry VI., by granting a temporary and limited 
jurisdiction to the council, demonstrate that its general exer- 
cise was not acknowledged by parliament We can only 
say that it may have continued without remonstrance in the 
reign of Edward IV. I have observed in the text that the 
Bolls of Parliament under Edward IV. contain no com- 
plaints of grievances. But it is not quite manifest that the 
council did exercise in that reign as much jurisdiction as it 
had once done. Lord Hale tells us that “ this jurisdiction 
was gradually brought into great disuse, though there remain 
some straggling footsteps of their proceedings till near 3 Hen. 
VII.” (Hist, of Lords’ Jurisdiction, p. 88.) And the famous 
statute in that year, which erected a new court, sometimes 
improperly called the Court of Star Chamber, seems to have 
been prompted by a desire to restore, in a new and more 
legal form, a jurisdiction which was become almost obsolete, 
and, being in contradiction to acts of parliament, could not 
well be rendered effective without one. 2 

We cannot but discover, throughout the learned and lumi- 
nous Essay on the Authority of the King’s Council, a strong 
tendency to represent its exercise as both constitutional and 
salutary. The former epithet cannot, I think, be possibly 
applicable in the face of statute law ; for what else determines 
our constitution ? But it is a problem with some, whether 

1 See Note in p. 189, for the statute 81 H. VI. e. 2. 

< See Constitutional History of England, Tol. i. p 49. (1842.) 
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the powers actually exerted by this anomalous court, admit- 
ting them to have been, at least latterly, in contravention of 
many statutes, may not have been rendered necessary by the 
disorderly condition of society and the comparative impotence 
of the common law. This cannot easily be solved with the 
defective knowledge that we possess. Sometimes, no doubt, 
the *• might on one side, and unmiglit on the other,” as the 
answer to a petition forcibly expresses it, afforded a justifi- 
cation which, practically at least, the commons themselves 
were content to allow. But were these exceptional instances 
so frequent as not to leave a much greater number wherein 
the legal remedy by suit before the king’s justices of assize 
might have been perfectly effectual ? For we are not con- 
cerned with the old county courts, which were perhaps 
tumultuary and partial enough, but with the regular admin- 
istration, civil and criminal, before the king’s justices of oyer 
and terminer and of gaol delivery. Had not they, generally 
speaking, in the reign of Edward III. and his successors, 
such means of enforcing the execution of law as left no 
sufficient pretext for recurring to an arbitrary tribunal? 
Liberty, we should remember, may require the sacrifice of 
some degree of security against private wrong, which a 
despotic government, with an unlimited power of restraint, 
can alone supply. If no one were permitted to travel on 
the high road without a license, or, as now so usual, without 
a passport, if no one could keep arms without a registry, if 
every one might be indefinitely detained on suspicion, the 
evil doers of society would be materially impeded, but at the 
expense, to a certain degree, of every man’s freedom and 
enjoyment. Freedom being but a means to the greatest 
good, times might arise when it must yield to the security of 
still higher blessings ; but the immediate question is, whether 
such were the state of society in the fourteenth and fifteenth 
centuries. Now, that it was lawless and insecure, compara- 
tively with our own times or the times of our fathers is 
hardly to be disputed. But if it required that arbitrary 
government which the king’s council were anxious to main- 
tain, the representatives of the commons in parliament, 
knights and burgesses, not above the law, and much 
interested in the conservation of property, must have com- 
plained very unreasonably for more than a hundred years. 
They were apparently as well able to judge as our writers 
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can be ; and if they reckoned a trial by jury at nisi prius 
more likely, on the whole, to insure a just adjudication of a 
civil suit, than one before the great officers of state and other 
constituent members of the ordinary council, it does not seem 
clear to me that we have a right to assert the contrary. 
This mode of trial by jury, as has been seen in another 
place, had acquired, by the beginning of the fifteenth century, 
its present form ; and considering the great authority of the 
judges of assize, it may not, probably, have given very 
frequent occasion for complaint of partiality or corrupt 
influence. 


Note XIL Page 150. 

The learned author of the Inquiry into the Rise and Growth 
of the Royal Prerogative in England has founded his histori- 
cal theory on the confusion which he supposes to have grown 
up between the ideal king of the constitution and the personal 
king on the throne. By the former he means the personifi- 
cation of abstract principles, sovereign power, and absolute 
justice, which the law attributes to the genus king, but which 
flattery or other motives have transferred to the possessor of 
the crown for the time being, and have thus changed the Teu- 
tonic cyning , the first man of the commonwealth, the man of 
the highest weregild, the man who was so much responsible 
that he might be sued for damages in his own courts or de- 
posed for misgovernment, into the sole irresponsible person 
of indefeasible prerogatives, of attributes almost divine, whom 
Bracton and a long series of subsequent lawyers raised up to 
a height far beyond the theory of our early constitution. 

This is supported with great acuteness and learning ; nor 
is it possible to deny that the king of England, as the law- 
books represent him, is considerably different from what we 
generally conceive an ancient German chieftain to have been. 
Yet I doubt whether Mr. Allen has not laid too much stress 
on this, and given to the fictions of law a greater influence 
than they possessed in those times to which his inquiry re- 
lates ; and whether, also, what he calls the monarchical the- 
ory was so much derived from foreign sources as he appre- 
hends. We have no occasion to seek, in the systems of civil- 
ians or the dogmas of churchmen, what arose from a deep- 
seated principle of human nature. A king is a person ; to 
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persons alone we attach the attributes of power and wisdom : 
on persons we bestow our affection or our ill-will. An ab- 
straction, a politic idea of royalty, is convenient for lawyers ; 
it suits the speculative reason er, but it never can become so 
familiar to a people, especially one too rude to have listened 
to such reasoners, as the simple image of the king, the one 
man whom we are to love and to fear. The other idea is a 
sort of monarchical pantheism, of which the vanishing point 
is a republic. And to this the prevalent theory, that kings 
are to reign but not to govern, cannot but lead. It is a plaus- 
ible, and in the main, perhaps, for the times we have reached, 
a necessary theory ; but it renders monarchy ultimately scarce- 
ly possible. And it wa3 neither the sentiment of the Anglo- 
Saxons, nor of the Norman baronage ; the feudal relation was 
essentially and exclusively personal ; and if we had not enough, 
in a more universal feeling of human nature, to account for 
loyalty, we could not mistake its inevitable connection with 
the fealty and homage of the vassal. The influence of Ro- 
man notions was not inconsiderable upon the continent; but 
they never prevailed very much here ; and though, after the 
close alliance between the church and state established by the 
Reformation, the whole weight of the former was thrown into 
the scale of the crown, the mediaeval clergy, as I have ob- 
served in the text, were anything rather than upholders of 
despotic power. 

It may be very true that, by considering the monarchy as 
a merely political institution, the scheme of prudent men to 
avoid confusion, and confer the minimum, of personal author- 
ity on the reigning prince, the principle of his irresponsibility 
seems to be better maintained. But the question to which we 
are turning our eyes is not a political one ; it relates to the 
positive law and positive sentiments of the English nation in 
the mediaeval period. And here I cannot put a few necessa- 
ry fictions grown up in the courts, such as, the king never 
dies, the king can do no wrong, the king is everywhere, against 
the tenor of our constitutional language, which implies an act- 
ual and active personality. Mr. Allen acknowledges that the 
act against the Dispensers under Edward II., and recon- 
firmed after its repeal, for promulgating the doctrine that al- 
legiance had more regard to the crown than to the person of 
the king, “ seems to establish, as the deliberate opinion of the 
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legislature, that allegiance is due to the person of the king 
generally, and not merely to his crown or politic capacity, so 
as to be released and destroyed by his misgovemment of the 
kingdom” (p. 14); which, he adds, is not easily reconcilable 
with the deposition of Richard II. But that was accomplished 
by force, with whatever formalities it may have been thought 
expedient to surround it. 

We cannot, however, infer from the declaration of the 
legislature, that allegiance is due to the king’s person and not 
to his politic capacity, any such consequence as that it is not, 
in any possible case, to be released by his misgovemment. 
This was surely not in the spirit of any parliament under 
Edward II. or Edward III.; and it is precisely because alle- 
giance is due to the person, that, upon either feudal or natural 
principles, it might be cancelled by personal misconduct. A 
contrary language wa3 undoubtedly held under the Stuarts ; 
but it was not that of the mediaeval period. 

The tenet of our law, that all the soil belongs theoretically 
to the king, is undoubtedly an enormous fiction, and very 
repugnant to the barbaric theory preserved by the Saxons, 
that all unappropriated land belonged to the folk, and was 
unalienable without its consent. 1 It was, however, but an 
extension of the feudal tenure to the whole kingdom, and 
rested on the personality of feudal homage. William estab- 
lished it more by his power than by any theory of lawyers ; 
though doubtless his successors often found lawyers as ready 
to shape the acts of power into a theory as if they had 
originally projected them. And thus grew up the high 
schemes of prerogative, which, for many centuries, were in 
conflict with those of liberty. We are not able, nevertheless, 
to define the constitutional authority of the Saxon kings ; it 
was not legislative, nor was that of William and his suc- 
cessors ever such ; it was not exclusive of redress for private 
wrong, nor was this ever the theory of English law, though 
the method of remedy might not be sufficiently effective ; yet it 
had certainly grown before the Conquest, with no help from 
Roman notions, to something very unlike that of the German 
kings in Tacitus. 

i It has been mentioned in a former tblcland had acquired the appellation ter 
note, on Mr. Allen’s authority, that the ro refit before the Conquest. 
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Note XIII. Page 164. 

The reduction of the free ceorls into villenage, especially 
if as general as is usually assumed, is one of the most re- 
markable innovations during the Anglo-Norman period ; and 
one which, as far as our published records extend, we cannot 
wholly explain. Observations have been made on it by Mr. 
Wright, in the Archseologia (vol. xxx. p. 225). After 
adverting to the oppression of the peasants in Normandy 
which produced several rebellions, he proceeds thus: — 
“These feelings of hatred and contempt for the peasantry 
were brought into our island by the Norman barons in the 
latter half of the eleventh century. The Saxon laws and 
customs continued ; but the Normans acted as the Franks 
had done towards the Roman coloni ; they enforced with 
harshness the laws which were in their own favor, and 
gradually threw aside, or broke through, those which were 
in favor of the miserable serf.” 

In the Laws of Henry I. we find the weregild of the 
twyhinder, or villein, set at 200 shillings in Wessex, “ quae 
caput regni e3t et legum” (c. 70). But this expression 
argues an Anglo-Saxon source ; and, in fact, so much in that 
treatise seems to be copied, without regard to the change of 
times, from old authorities, mixed up with provisions of a 
feudal or Norman character, that we hardly know how to 
distinguish what belongs to each period. It is far from 
improbable that villenage, in the sense the word afterwards 
bore, that is, an absolutely servile tenure of lands, not only 
without legal rights over them, but with an incapacity of ac- 
quiring either immovable or movable property again.-t the lord, 
may have made considerable strides before the reign of 
Henry II. 1 But unless light should be thrown on its history 
by the publication of more records, it seems almost impossible 
to determine the introduction of predial villenage more pre- 
cisely than to say it does not appear in the laws of England 
at the Conquest, and it does so in the time of Glanvil. Mr 

• A presumptive proof of this may bo portion of tho three classes of men 1* at- 
drawn from a chapter in the laws of moat tho only part that appears evident. 
Henry I. e. 81, where the penalty peya- The coteet, who la often mentioned in 
ble by a villein for certain petty offence* Domesday, may thus have been an infc- 

1* set at thirty ponce; that of a totsr.t at rior villein, nearly similar to what Qian- 

fifteen ; and of a theow at six. Tho pas- vil and later law-books call such. 

•age is extremely obscure ; and this pro- 
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Wright’s Memoir in the Arehaeologia, above quoted, contains 
some interesting matter; but he has too mueh confounded 
the Iheow, or Anglo-Saxon slave, with the ceorl; not even 
mentioning the latter, though it is indisputable that viUanus 
is the equivalent of ceorl, and servus of iheow. 

But I suspeet that we go a great deal too far in setting 
down the descendants of these ceorls, that is, the whole 
Anglo-Saxon population exeept thanes and burgesses, as 
almost universally to be counted such villeins as we read of 
in our law-books, or in concluding that the cultivators of the 
land, even in the thirteenth eentury, were wholly, or at least 
generally, servile. It is not only evident that small free- 
holders were always numerous, but we are. perhaps, greatly de- 
ceived in fancying that the occupiers of villein tenements were 
usually villeins. Terre-tenants en viUenage and tenants par 
copie, who were undoubtedly free, appear in the early Year- 
books, and we know not why they may not always have ex- 
isted. 1 This, however, is a subjeet which I am not sufficiently 
conversant with records to explore ; it deserves the attention 
of those well-informed and diligent antiquaries whom we pos- 
sess. Meantime it is to be observed that the lands occupied 
by villani or bordarii, according to the Domesday survey, 
were mueh more extensive than the copyholds of the present 
day ; and making every allowance for enfranchisements, we 
can hardly believe that all these lands, being, in fact, by far 
the greater part of the soil, were the villenagia of Glanvil’s 
and Bracton’s age. It would be interesting to ascertain at 
what time the latter were distinguished from libera tene- 
menta ; at what time, that is, the distinction of territorial 
servitude, independent as it was of the personal state of the 
occupant, was established in England. 


Note XIV. Page 166. 


This identity of condition between the villein regardant 
and in gross appears to have been, even lately, called in 
question, and some adhere to the theory which supposes an 

l The following passage in the Chroni- enid&m Anglico nattone, gleba w Istripto, 
ele of Bmkelond does not mention any de cujus fldelitate plcniu* confldebot qnla 
manumission of the ceorl on whom abbot bonus ngricola crat, et quia neeclcbat io- 
Samson conferred a manor: — Unum qui Galilee, p. 24. 
solum manerium carta sua conflrmavit 
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inferiority in the latter. The following considerations will 
prove that I have not been mistaken in rejecting it : — 

I. It will not be contended that the words “ regardant ” 
and “in gross” indicate of themselves any specific difference 
between the two, or can mean anything but the title by which 
the villein was held ; prescriptive and territorial in one case, 
absolute in the other. For the proof, therefore, of any such 
difference we require some ancient authority, which has not 
been given. II. The villein regardant might be severed 
from the manor, with or without land, and would then become 
a villein in gross. If he was sold as a domestic serf, he 
might, perhaps, be practically in a lower condition than 
before, but his legal state was the same. If he was aliened 
with lands, parcel of the manor, as in the case of its descent 
to coparceners who made partition, he would no longer be 
regardant, because that implied a prescriptive dependence on 
the lord, but would occupy the same tenements and be in 
exactly the same position as before. “ Villein in gross,” says 
Littleton, “ is where a man is seised of a manor whereunto a 
villein is regardant, and granteth the same villein by deed to 
another; then he is a villein in gross, and not regardant.” 
(Sect. 181.) IIL The servitude of all villeins was so com- 
plete that we cannot conceive degrees in it. No one could 
purchase lands or possess goods of his own ; we do not find 
that any one, being strictly a villein, held by certain services ; 
“ he must have regard,” says Coke, “ to that which is com- 
manded unto him ; or, in the words of Bracton, ‘ a quo prse- 
standum servitium incertum et indeterminatum, ubi scire non 
poterit vespere quod servitium fieri debet mane.’” (Co. 
Lit. 120, b.) How could a villein in gross be lower than this ? 
It is true that the villein had one inestimable advantage over 
the American negro, that he was a freeman, except relatively 
to his lord; possibly he might be better protected against 
personal injury ; but in his incapacity of acquiring secure 
property, or of refusing labor, he was just on the same footing. 
It may be conjectured that some villeins in gross were de- 
scended from the term, of whom we find 25,000 enumerated 
in Domesday. Littleton says, “ If a man and his ancestors, 
whose heir he is, have been seised of a villein and of his 
ancestors, as of villeins in gross, time out of memory of man, 
these are villeins in gross.” (Sect. 182.) 

It has been often asserted that villeins in gross seem not to 
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have been a numerous class, and it might not be easy to ad- 
duce distinct instances of them in the fourteenth and fifteenth 
centuries,. though we should scarcely infer, from the pains 
Littleton takes to describe them, that none were left in his 
time. But some may be found in an earlier age. In the 
ninth of John, William sued Ralph the priest for granting 
away lands which he held to Canford priory. Ralph pleaded 
that they were his freehold. William replied that he held' 
them in villcnage, and that he (the plaintiff) had sold one of 
Ralph’s sisters for four shillings. (Blomefield’s Norfolk, voL 
iii. p. 860, 4to edition.) And Mr. Wright has found in 
Madox’s Formulare Anglicanum not less than five instances 
of villeins sold with their family and chattels, but without 
land. (Archteologia, xxx. 228.) Even where they were 
sold along with land, unless it were a manor, they would, as 
has been observed before, have been villeins in gross. I have, 
however, been informed that in vuluations under escheats in 
the old records a separate value is never put upon villeins ; 
their alienation without the land was apparently not contem- 
plated. Few cases concerning villeins in gross, it has been 
said, occur in the Year-books; but villenage of any kind 
does not furnish a great many; and in several I do not per- 
ceive, in consulting the report, that the party can be shown 
to have been regardant. • One reason why villeins in gross 
should have become less and less numerous was that they 
could, for the most part, only be claimed by showing a writ- 
ten grant, or by prescription through descent; so that, if the 
title-deed were lost, or the descent unproved, the villein be- 
came free. 

Manumissions were often, no doubt, gratuitous; in some 
cases the villein seems to have purchased his freedom. For 
though in strictness, as Glanvil tells us, he could not “liber- 
tatem suam suis denariis quterere,” inasmuch as all he pos- 
sessed already belonged to the lord, it would have been thought 
a meanness to insist on so extreme a right. In order, how- 
ever, to make the deed more secure, it was usual to insert the 
name of a third person as paying the consideration-money 
for the enfranchisement. (Archaeologia, xxx. 228.) 

It appears not by any means improbable that regular mon- 
ey payments, or other fixed liabilities, were often substituted 
instead of uncertain services for the benefit of the lord as 
well as the tenant. And when these had lasted a considera- 
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ble time in any manor, the villenage of .the latter, without any 
manumission, would have expired by desuetude. But, per- 
haps, an entry of his tenure on the court-roll, with a copy 
given to himself, would operate of itself, in construction of 
law, as a manumission. This I do not pretend to determine. 

Note XV. Page 171. 

The public history of Europe in the middle ages inade- 
quately represents the popular sentiment, or only when it is 
expressed too loudly to escape the regard of writers intent 
sometimes on less important subjects. But when we descend 
below the surface, a sullen murmur of discontent meets the 
ear, and we perceive that mankind was not more insensible to 
wrongs and sufferings than at present Besides the various 
outbreakings of the people in several counties, and their com- 
plaints in parliament, after the commons obtained a represen- 
tation, we gain a conclusive insight into the spirit of the times 
by their popular poetry. Two very interesting collections of 
this kind have been lately published by the Camden Society, 
through the diligence of Mr. Thomas Wright; one, the Po- 
ems attributed to Walter Mapcs; the other, the Political 
Songs of England, from John to Edward II. 

Mapes lived under Henry II., and has long been known as 
the reputed author of humorous Latin verses ; but it seems 
much more probable, that the far greater part of the collec- 
tion lately printed is not from his hand. They may pass, not 
for the production of a single person, but rather of a class, 
during many years, or, in general words, a century, ending 
with the death of Henry III. in 1272. Many of them are 
professedly written by an imaginary Golias. 

“They are not the expressions of hostility of one man 
against an order of monks, but of the indignant patriotism 
of a considerable portion of the English nation against the 
encroachments of civil and ecclesiastical tyranny.” (Intro- 
duction to Poems ascribed to Walter Mapes, p. 21.) The 
poems in this collection reflect almost entirely on the pope 
and the higher clergy. They are all in rhyming Latin, and 
chiefly, though with exceptions, in the loose trochaic metre 
called Leonine. The authors, therefore, must have been 
clerks, actuated by the spirit which, in a church of great in- 
equality in its endowments, and with a very numerous body 
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them, and then it becomes ^distinguishable from more en- 
ergetic motives. Those which we read in the collection 
above mentioned appear to me rather the signs of popular 
discontent than greatly calculated to enhance it. In that 
sense they are very interesting, and we cannot but desire to 
see the promised continuation to the end of Richard II.’s 
reign . 1 They are said to have become afterwards less fre- 
quent, though the wars of the Roses were likely to bring 
them forward. 

Some of the political songs are written in France, though 
relating to our kings John and Henry III. Deducting these, 
we have two in Latin for the former reign ; seven in Latin, 
three in French (or what the editor calls Anglo-Norman, 
which is really the same thing), one in a mixture of the two, 
and one in English, for the reign of Henry III. In the 
reigns of Edward I. and Edward II. we have eight in Latin, 
three in French, nine in English, and four in mixed lan- 
guages ; a style employed probably for amusement. It must 
be observed that a large proportion of these songs contain 
panegyric and exultation on victory rather than satire ; and 
that of the satire much is general, and much falls on the 
church; so that the animadversions on the king and the 
nobility are not very frequent, though with considerable bold- 
ness ; but this is more shown in the Latin than the English 
poems. 

l Hr. Wright hu given a few specl- may reckon Pien Plowman an instance 
men* In Essays on the Literature and of popular satire, though &r superior to 
Popular Superstition of England In the the rest 
Middle Ages. vol. 1. p. 267. In bet we 
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CHAPTER IX 1 

ON THE STATE OP SOCIETY IN EUROPE DURING THE 
MIDDLE AGES. 


PART I. 


Introduction — Decline of Literature in the letter Period of the Roman Empire — 
It* Causes — Corruption of the Latin Language — Mean* by which it was effected 

— Formation of new Language* — General Ignorance of the Dark Age* — Scarcity 

of Books— Causes that prevented the total Extinction of Learning — Preralonco 
of Superstition and Fanaticism — General Corruption of Religion — Monasteries 

— their Effects - Pilgrimages — Lore of Field 8 ports — State of Agriculture — 

of Internal and Foreign Trade down to the End of the Eleventh Century — Im- 

provement of Europe dated from that Age. 


It has been the object of every preceding chapter of this 
work, either to trace the civil revolutions of states during the 
period of the middle ages, or to investigate, with rather more 
minute attention, their political institutions. There remains 
a large tract to be explored, if we would complete the circle 
of historical information, and give to our knowledge that 
copiousness and clear perception which arise from compre- 
hending a subject under numerous relations. The philosophy 
of history embraces far more than the wars and treaties, the 
factions and cabals of common political narration ; it extends 
to whatever illustrates the character of the human species in 
a particular period, to their reasonings and sentiments, their 
arts and industry. Nor is this comprehensive survey merely 
interesting to the speculative philosopher; without it the 
statesman would form very erroneous estimates of events, 
and find himself constantly misled in any analogical applica- 
tion of them to present circumstances. Nor is it an uncom- 
mon source of error to neglect the general signs of the times, 


I Tho subject of the present chapter, so 
fkr as it relates to the condition of litera- 

tnre in the middle ages, has been again 

treated hy me in the tint and second 

e hapten of a work, published in 1836, 


the Introduction to the History of Liter- 
ature in the Fifteenth, Sixteenth, and 
Seventeenth Centnrlea. Some things will 

be found in it more exactly stated, other* 

newly supplied from recent sources. 
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and to deduce a prognostic from some partial coincidence 
with past events, where a more enlarged comparison of all 
the facts that ought to enter into the combination would 
destroy the whole parallel. The philosophical student, how- 
ever, will not follow the antiquary into his minute details; 
and though it is hard to say what may not supply matter for 
a reflecting mind, there is always some danger of losing 
sight of grand objects in historical disquisition, by too labori- 
ous a research into trifles. I may possibly be thought to 
furnish, in some instances, an example of the error I con- 
demn. But in the choice and disposition of topics to which 
the present chapter relates, some have been omitted on 
account of their comparative insignificance, and others on 
account of their want of connection with the leading subject 
Even of those treated I can only undertake to give a 
transient view ; and must bespeak the reader’s candor to 
remember that passages which, separately taken, may often 
appear superficial, arc but parts of the context of a single 
chapter, as the chapter itself is of an entire work. 

The Middle Ages, according to the division I have 
adopted, comprise about one thousand years, from the invasion 
of France by Clovis to that of Naples by Charles VIII. 
This period, considered as to the state of society, has been 
esteemed dark through ignorance, and barbarous through 
poverty and want of refinement. And although this character 
is much less applicable to the last two centuries of . the 
period than to those which preceded its commencement, yet 
we cannot expect to feel, in respect of ages at best imper- 
fectly civilized and slowly progressive, that interest which 
attends a more perfect development of human capacities, and 
more brilliant advances in improvement The first moiety 
indeed of these ten ages is almost absolutely barren, and 
presents little but a catalogue of evils. The subversion of 
the Roman empire, and devastation of its provinces, by bar- 
barous nations, either immediately preceded, or were coinci- 
dent with the commencement of the middle period. We 
begin in darkness and calamity; and though the shadows 
grow fainter as we advance, yet we are to break off our 
pursuit as the morning breathes upon us, and the twilight 
reddens into the lustre of day. 

No circumstance is so prominent on the first survey of 
society during the earlier centuries of this period as the 
depth of ignorance in which it was immersed ; and as from 
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this, more than any single cause, the moral and 
social evils which those ages experienced appear 
to have been derived and perpetuated, it deserves 
to occupy the first place in the arrangement of 
our present subject. We must not altogether ascribe the 
ruin of literature to the barbarian destroyers of the Roman 
empire. So gradual, and, apparently, so irretrievable a 
decay had long before spread over all liberal studies, that it 
is impossible to pronounce whether they would not have 
been almost equally extinguished if the august throne of the 
Caesars had been left to moulder by its intrinsic weakness. 
Under the paternal sovereignty of Marcus Aurelius the 
approaching declension of learning might be scarcely per- 
ceptible to an incurious observer. There was much indeed 
to distinguish his times from those of Augustus ; much lost 
in originality of genius, in correctness of taste, in the masterly 
conception and consummate finish of art, in purity of the 
Latin, and even of the Greek language. But there were 
men who made the age famous, grave lawyers, judicious his- 
torians, wise philosophers ; the name of learning was honor- 
able, its professors were encouraged; and along the vast 
surface of the Roman empire there was perhaps a greater 
number whose minds were cultivated by intellectual discipline 
than under the more brilliant reign of the first emperor. 

It is not, I think, very easy to give a perfectly satisfactory 
it* causes solution 0 f the rapid downfall of literature between 
causes. ^ ^ _^_ nton j ne an( j 0 f Diocletian. Perhaps 

the prosperous condition of the empire from Trajan to Marcus 
Aurelius, and the patronage which those good princes be- 
stowed on letters, gave an artificial health to them for a 
moment, and suspended the operation of a disease which had 
already begun to undermine their vigor. Perhaps the intel- 
lectual energies of mankind can never remain stationary; 
and a nation that ceases to produce original and inventive 
minds, born to advance the landmarks of knowledge or skill, 
will recede from step to step, till it loses even the secondaiy 
merits of imitation and industry. During the third century, 
not only there were no great writers, but even few names of 
indifferent writers have been recovered by the diligence 
of modern inquiry . 1 Law neglected, philosophy perverted 

I The authors of HIstoIre Littoral re de authority ; two of whom are now lost, 
la France, 1. 1., can only flod three writ- In the preceediog century the number 
era of Gaul, no inconsiderable part of was considerably greater. 

the Roman Empire, meutioo d upon any 
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till it became contemptible, history nearly silent, the Latin 
tongue growing rapidly barbarous, poetry rarely and feebly 
attempted, art more and more vitiated ; such were the symp- 
toms by which the age previous to Constantine announced 
the decline of the human intellect. If we cannot fully 
account for this unhappy change, as I have observed, we 
must, however, assign much weight to the degradation of 
Rome and Italy in the system of Severus and his successors, 
to the admission of barbarians into the military and even 
civil dignities of the empire, to the discouraging influence of 
provincial and illiterate sovereigns, and to the calamities 
which followed for half a century the first invasion of the 
Goths and the defeat of Decius. To this sickly condition of 
literature the fourth century supplied no permanent remedy. 
If under the house of Constantine the Roman world suffered 
rather less from civil warfare or barbarous invasions than in 
the preceding age, yet every other cause of decline just 
enumerated prevailed with aggravated force ; and the fourth 
century set in storms, sufficiently destructive in them- 
selves, and ominous of those calamities which humbled the 
majesty of Rome at the commencement of the ensuing pe- 
riod, and overwhelmed the Western Empire in absolute 
and final ruin before its termination. 

The diffusion of literature is perfectly distinguishable from 
its advancement ; and whatever obscurity we may find in ex- 
plaining the variations of the one, there are a few simple 
causes which seem to account for the other. Knowledge will 
be spread over the surface of a nation in proportion to the 
facilities of education ; to the free circulation of books ; to 
the emoluments and distinctions which literary attainments 
are found to produce; and still more to the reward which 
they meet in the general respect and applause of society. 
This cheering incitement, the genial sunshine of approbation, 
has at all times promoted the cultivation of literature in small 
republics rather than large empires, and in cities compared 
with the country. If these are the sources which nourish 
literature, we should naturally expect that they must have 
become scanty or dry when learning languishes or expires. 
Accordingly, in the later ages of the Roman empire a gen- 
eral indifference towards the cultivation of letters became the 
characteristic of its inhabitants. Laws were indeed enacted 
by Constantine, Julian, Theodosius, and other emperors, for 
vol. m. 17 
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the encouragement of learned men and the promotion of lib- 
eral education. But these laws, which would not perhaps 
have been thought neecssary in better times, were unavailing 
to counteract the lethargy of ignorance in which even the 
native citizens of the empire were contented to repose. This 
alienation of men from their national literature may doubtless 
be imputed in some measure to its own demerits. A jargoq 
of mystical philosophy, half fanaticism and half imposture, a 
barren and inflated eloquence, a frivolous philology, were not 
among those charms of wisdom by which man is to be diverted 
from pleasure or aroused from indolence. 

In this temper of the public mind there was little probabil- 
ity that new compositions of excellence would be produced, 
and much doubt whether the old would be preserved. Since 
the invention of printing, the absolute extinction of any con- 
siderable work seems a danger too improbable for apprehen- 
sion. The press pours forth in a few days a thousand vol- 
umes, which, scattered like seeds in the air over the republic 
of Europe, could hardly be destroyed without the extirpation 
of its inhabitants. But in the times of antiquity manuscripts 
were copied with cost, labor, and delay ; and if the diffusion 
of knowledge be measured by the multiplication of books, no 
unfair standard, the most golden ages of ancient learning could 
never bear the least comparison with the last three centuries. 
The destruction of a few libraries by accidental fire, the des- 
olation of a few provinces by unsparing and illiterate barba- 
rians, might annihilate every vestige of an author, or leave a 
few scattered copies, which, from the public indifference, there 
was no inducement to multiply, exposed to similar casualties 
in succeeding times. 

We are warranted by good authorities to assign as a col- 
lateral cause of this irretrievable revolution the neglect of 
heathen literature by the Christian church. I am not versed 
enough in ecclesiastical writers to estimate the degree of this 
neglect ; nor am I disposed to deny that the mischief was be- 
yond recovery before the accession of Constantine. From 
the primitive ages, however, it seems that a dislike of pagan 
learning was pretty general among Christians. Many of the 
fathers undoubtedly were accomplished in liberal studies, and 
we are indebted to them for valuable fragments of authors 
whom we have lost But the literary character of the church 
is not to be measured by that of its more illustrious leaders. 
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Proscribed and persecuted, the early Christians had not per- 
haps access to the public schools, nor inclination to studies 
which seemed, very excusably, uncongenial to the character 
of their profession. Their prejudices, however, survived the 
establishment of Christianity. The fourth council of Car- 
thage in 398 prohibited the reading of secular books by bish- 
ops. Jerome plainly condemns the study of them except for 
pious ends. All physical science especially was held in 
avowed contempt, as inconsistent wi£h revealed truths. Nor 
do there appear to have been any canons made in favor of 
learning, or any restriction on the ordination of persons abso- 
lutely illiterate. 1 There was indeed abundance of what is 
called theological learning displayed in the controversies of 
the fourth and fifth centuries; and those who admire such 
disputations may consider the principal champions in them as 
contributing to the glory, or at least retarding the decline, of 
literature. But I believe rather that polemical disputes will 
be found not only to corrupt the genuine spirit of religion, 
but to degrade and contract the faculties. What keenness 
and subtlety these may sometimes acquire by such exercise is 
more like that worldly shrewdness we see in men whose trade 
it is to outwit their neighbors than the clear and calm dis- 
crimination of philosophy. However this may be, it cannot 
be doubted that the controversies agitated in the church during 
these two centuries must have diverted studious minds from 
profane literature, and narrowed more and more the circle of 
that knowledge which they were desirous to attain. 

The torrent of irrational superstitions which carried all be- 
fore it in the fifth century, and the progress of ascetic enthu- 
siasm, had an influence still more decidedly inimical to learn- 
ing. I cannot indeed conceive any state of society more ad- 
verse to the intellectual improvement of mankind than one 
which admitted of no middle line between gross dissoluteness 
and fanatical mortification. An equable tone of public mor- 
als, social and humane, verging neither to voluptuousness nor 
austerity, seems the most adapted to genius, or at least to let- 
ters, as it is to individual comfort and national prosperity. 
After the introduction of monkery and its unsocial theory of 

I Moshelm, Cent. 4. Tiraboschi en- ops In the general councils of Ephe- 
deavorx to derate higher the learning of sue and Chalcedon could not write their 

the early Christians, 1. 11. p. 828. Jortln, names. Remarks on Eccleslast. Hist. 

howerer, asserts that many of the blah- rol. 11. p. 417. 
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duties, the serious and reflecting part of mankind, on whom 
science most relies, were turned to habits which, in the most 
favorable view, could not quicken the intellectual energies ; 
and it might be a difficult question whether the cultivators 
and admirers of useful literature were less likely to be found 
among the profligate citizens of Rome and their barbarian 
conquerors or the melancholy recluses of the wilderness. 

Such therefore was the state of learning before the subver- 
sion of the Western Empire. And we may form some notion 
how little probability there was of its producing any excel- 
lent fruits, even if that revolution had never occurred, by 
considering what took place in Greece during the subsequent 
ages; where, although there was some attention shown to 
preserve the best monuments of antiquity, and diligence in 
compiling from them, yet no one original writer of any supe- 
rior merit arose, and learning, though plunged but for a short 
period into mere darkness, may be said to have languished 
in a middle region of twilight for the greater part of a 
thousand years. 

But not to delay ourselves in this speculation, the final 
settlement of barbarous nations in Gaul, Spain, and Italy con- 
summated the ruin of literature. Their first irruptions were 
uniformly attended with devastation ; and if some of the 
Gothic kings, after their establishment, proved humane and 
civilized sovereigns, yet the nation gloried in its original 
rudeness, and viewed with no unreasonable disdain arts which 
had neither preserved their cultivators from corruption nor 
raised them from servitude. Theodoric, the most famous of 
the Ostrogoth kings in Italy, could not write his name, and is 
said to have restrained his countrymen from attending those 
schools of learning by which he, or rather perhaps his minis- 
ter Cassiodorus, endeavored to revive the studies of his Ital- 
ian subjects. Scarcely one of the barbarians, so long as they 
continued unconfused with the native inhabitants, acquired 
the slightest tincture of letters ; and the praise of equal igno- 
rance was soon aspired to and attained by the entire mass of 
the Roman laity. They, however, could hardly have divested 
themselves so completely of all acquaintance with even the 
elements of learning, if the language in which books were 
written had not ceased to be their natural dialect. This re- 
markable change in the speech of France, Spain, and Italy 
is most intimately connected with the extinction of learning ; 
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and there is enough of obscurity as well as of interest in (he 
subject to deserve some discussion. 

It is obvious, on the most cursory view of the French and 
Spanish languages, that they, as well as the Ital- co^ption 
ian, are derived from one common source, the Lat- of the Latin 
in. That must therefore have been at some period, Unguige- . 
and certainly not since the establishment of the barbarous na- 
tions in Spain and Gaul, substituted in ordinary use for the 
original dialects of those countries which are generally sup- 
posed to have been Celtic, not essentially differing from those 
which are spoken in Wales and Ireland. Rome, says Augus- 
tin, imposed not only her yoke, but her language, upon con- 
quered nations. The success of such an attempt is indeed 
very remarkable. Though it is the natural effect of con- 
quest, or even of commercial intercourse, to ingraft fresh 
words and foreign idioms on the stock of the original lan- 
guage, yet the entire disuse of the latter, and adoption of one 
radically different, scarcely takes place in the lapse of a far 
longer period than that of the Roman dominion in Gaul. 
Thus, in part of Britany the people speak a language which 
has perhaps sustained no essential alteration from the revolu- 
tion of two thousand years ; and we know how steadily an- 
other Celtic dialect has kept its ground in Wales, notwith- 
standing English laws and government, and the long line of 
contiguous frontier which brings the natives of that princi- 
pality into contact with Englishmen. Nor did the Romans 
ever establish their language (I know not whether they wished 
to do so) in this island, as we perceive by that stubborn Brit- 
ish tongue which has survived two conquests. 1 

In Gaul and in Spain, however, they did succeed, as the 
present state of the French and peninsular languages renders 
undeniable, though by gradual changes, and not, as the Ben- 


* Gibbon ronndly asserts that “the color to Gibbon’s assertion is one in 
language of Virgil and Cicero, though which Agrieola ie said to hare eucour- 
with some Inevitable mixture of corrup- aged the ehlldren of British ehieftaios 

tion, was so universally adopted In Africa, to acquire a taste for liberal studies, and 

Spain, Gaul. Greet Britain, and Pannonla, to have succeeded so mnrh by judicious 
that the faint traces of the Punic or commendation of their abilities, ut qul 
Celtle Idioms were preserved only in the modo Unguam Komnnam abnuebnnt.elo- 
mountalna or among the peasants.” De- quentiam concupiscerent. (c. 21.) This, 
eline and Fall, vol. I. p. 60, (8vo. edit.) It is sufficiently obvious, is very different 
For Britain ho quotes Tacitus's Life of from the national adootion of Latin as ■ 
Agrieola as his voueher. But the only mother-tongue. 

* “'a work that gives the least 
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edict int- authors of the Ilistoire Litttiraire de la France seem 
to imagine, by a sudden and arbitrary innovation . 1 This is 
neither possible in itself, nor agreeable to the testimony of 
Ireuaeus, bishop of Lyons at the end of the second century, 
who laments the necessity of learning Celtic.* But although 
the inhabitants of these provinces came at length to make use 
of Latin so completely as their mother-tongue that few ves- 
tiges of their original Celtic could perhaps be discovered in 
their eoinmon speech, it does not follow that they spoke with 
the pure pronunciation of Italians, far less with that conform- 
ity to the written sounds which we assume to be essential to 
the expression of Latin words. 

It appears to be taken for granted that the Romans pro- 
A orient nouneed their language as we do at present, so far 

L»tin pro- at least as the enunciation of all the consonants, 
nuncintion however we may admit our deviations from the 
classical standard in propriety of sounds and in measure of 
time. Yet the example of our own language, and of French, 
might show us that orthography may become a very inade- 
quate representative of pronunciation. It is indeed capable 
of proof that in the purest ages of Latinity some variation 
existed between these two. Those numerous changes in 
spelling which distinguish the same words in the poetry of 
Ennius and of Virgil are best explained by the supposition 
of their being accommodated to the eurrent pronunciation. 
Harsh combinations of letters, softened down through delicacy 
of ear or rapidity of utteranee, gradually lost their plaee in 
the written language. Thus exfregit and adrogavit assumed 
a form representing their more liquid sound ; and auctor was 
latterly spelled autor, whieh has been followed in French and 
Italian. Autor was probably so pronouneed at all times ; and 
the orthography was afterwards corrected or corrupted, which- 
ever we please to say, according to the sound. We have the 
best authority to assert that the final m was very faintly pro- 
nouneed, rather it seems as a rest and short interval between 
two syllables than an articulate letter; nor indeed can we 
eoneeive upon what other ground it was subjeet to elision be- 
fore a vowel in verse, since we cannot suppose that the nice 


preface. that Celtio was spoken In Ganl, or at 

wan. bv a passage quoted from least parts of It, as well as Punlo In 
st by M. Bonamy, M4m. de Africa, 
es Inscriptions, t. xxiv. p. 589, 
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ears of Rome would have submitted to a capricious rule of 
poetry for which Greece presented no analogy. 1 

A decisive proof, in my opinion, of the deviation which 
took place, through the rapidity of ordinary elocution, from 
the strict laws of enunciation, may be found in the metre of 
Terence. His verses, which are absolutely refractory to the 
common laws of prosody, may be readily scanned by the appli- 
cation of this principle. Thus, in the first act of the Ileauton - 
timorumenos, a part selected at random, I have found: I. Vow- 
els contracted or dropped so as to shorten the word by a syl- 
labic ; in ret, via, diutius, ei, solius, earn , unius, mam , divitias, 
senex, voluptaiem, illius, semeL II. The proceleusmatic foot, 
or four short syllables, instead of the dactyl ; seen. i. v. 59, 
73, 76, 88, 109 ; seen. ii. v. 36. III. The elision of s in words 
ending with us or is short, and sometimes even of the whole 
syllable, before the next word beginning with a vowel ; in 
seen. i. v. 80, 81, 98, 101, 116, 119 ; seen. ii. v. 28. IV. The 
first syllable of ills is repeatedly shortened, and indeed nothing 
is more usual in Terence than this license; whence we may col- 
lect how ready this word was for abbreviation into the French 
and Italian articles. V. The last letter of apud is cut off, 
seen. i. v. 120 ; and seen. ii. v. 8. VI. Ilodie is used as a 
pyrrhichius, in seen. ii. v. 1 1. VII. Lastly, there is a clear 
instance of a short syllable, the antepenultimate of impiderim, 
lengthened on account of the accent at the 113th verse of the 
first scene. 

These licenses are in all probability chiefly colloquial, and 
would not have been adopted in public harangues, IUcon . up _ 
to which the precepts of rhetorical writers com- ttou by the 
monly relate. But if the more elegant language P°P alllce > 
of the Romans, since such we must suppose to have been 
copied by Terence for his higher characters, differed so much 
in ordinary discourse from their orthography, it is probable 
that the vulgar went into much greater deviations. The 
popular pronunciation errs generally, we might say per- 
haps invariably, by abbreviation of words, and by lique- 
fying consonants, as is natural to the rapidity of colloquial 
speech.® It is by their knowledge of orthography and ety- 

I Atque eadein ilia liters, quotiee nl- Ncqne calm eximitur, Bed obscurntur, et 
ttma 08t, et Tocalem verbl aequeatbi ltn tauturn aliqun inter duos rocalea velnt 

con tingit, at In cam transire poult, etuun note ext, ne ip™ coennt. Quintilian, In- 

sl scribltur, tamen pnrum exprimltur, ut etitut. 1. lx. e. 4, p. 685. edit. Capperonler. 
Shdltun Hie, et Quantum erat : adeo ut > The following passage of Quintilian ie 

pens cujuBdam uoru liters eon urn reddat. an evidence both of the omission of harsh 
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mology that the more educated part of the community is 
preserved from these corrupt modes of pronunciation. There 
is always therefore a standard by which common speech may 
be rectified ; and in proportion to the diffusion of knowledge 
and politeness the deviations from it will be more slight and 
»Qd the gradual. But in distant provinces, and especially 
proTincuie. w here the language itself is but of recent intro- 
duction, many more changes may be expected to occur. 
Even in France and England there are provincial dialects, 
which, if written with all their anomalies of pronunciation 
as well as idiom, would seem strangely out of unison with 
the regular language ; and in Italy, as is well known, the 
varieties of dialect are still more striking. Now, in an 
advancing state of society, and especially with such a vigor- 
ous political circulation as we experience in England, lan- 
guage will constantly approximate to uniformity, as provincial 
expressions are more and more rejected for incorrectness or 
inelegance. But, where literature is on the decline, and 
public misfortunes contract the circle of those who are solici- 
tous about refinement, as in the last ages of the Koman 
empire, there will be no longer any definite standard of 
living speech, nor any general desire to conform to it if one 
could be found ; and thus the vicious corruptions of the vulgar 
will entirely predominate. The niceties of ancient idiom 
will be totally lost, while new idioms will be formed out of 
violations of grammar sanctioned by usage, which, among a 
civilized people, would have been proscribed at their ap- 
pearance. 

Such appears to have been the progress of corruption in 
the Latin language. The adoption of words from the Teu- 
tonic dialects of flie barbarians, which took place very freely, 
would not of itself have destroyed the character of that lan- 
guage, though it sullied its purity. The worst Law Latin of 
the middle ages is still Latin, if its barbarous terms have 
been bent to the regular inflections. It is possible, on the 

or superfluous letter* by the beet speak- nutnerare llteras, moles turn et odlosum. 
ere, and of the corrupt abbreviations usu- — Nam et vocales frequeotlssime coeuot, 
al with the worst. Dilucida vero erit et coosonantium qutedam ioeequeote vo- 
proounciatio primum, si verba tota exe- call dissimulantur ; utriusque exemplom 
gerit, quorum pars devorarl, pare death ui posulmus ; Muitura iiie et terrls. Vltntur 
solet, plerisque extremas syllabus noo pro- etlam duriorum inter se coogressua, unde 

fereotibus, dum priorum eono Indulgent. ptlUxit et coUegit, et quaj alio loco dicta 

Ut est autem oecessarla verborum cxpla- suut. 1. li. e. 8, p. 696 
natio, ita onines computers et velut ad- 
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other hand, to write whole pages of Italian, wherein every 
word shall be of unequivocal Latin derivation, thongh the 
character and personality, if I may so say, of the language be 
entirely dissimilar. But, as I conceive, the loss of literature 
took away the only check upon arbitrary pronunciation and 
upon erroneous grammar. Each people innovated through 
caprice, imitation of their neighbors, or some of those inde- 
scribable causes which dispose the organs of different nations 
to different sounds. The French melted down the middle 
consonants; the Italians omitted the final. Corruptions 
arising out of ignorance were mingled with those of pronun- 
ciation. It would have been marvellous if illiterate and 
semi-barbarous provincials had preserved that delicate pre- 
cision in using the inflections of tenses which our best scholars 
do not clearly attain. The common speech of any people whose 
language is highly complicated will be full of solecisms. 
The French inflections are not comparable in number or 
delicacy to the Latin, and yet the vulgar confuse their most 
ordinary forms. 

But, in all probability, the variation of these derivative 
languages from popular Latin has been considerably less 
than it appears. In the purest ages of Latinity the citizens 
of Rome itself made use of many terms which we deem 
barbarous, and of many idioms which we should reject as 
modern. That highly complicated grammar, which the best 
writers employed, was too elliptical and obscure, too deficient 
in the connecting parts of speech, for general use. We can- 
not indeed ascertain in what degree the vulgar Latin differed 
from that of Cicero or Seneca. It would be highly absurd 
to imagine, as some are said to have done, that modern 
Italian was spoken at Rome under Augustus . 1 But I believe 
it may be asserted not only that much the greater part of 
those words in the present language of Italy which strike 
us as incapable of a Latin etymology are in fact derived 
from those current in the Augustan age, but that very many 
phrases which offended nicer ears prevailed in the same ver- 
nacular speech, and have passed from thence into the modem 
French and Italian. Such, for example, was the frequent 


1 Tlmboschi (Storto dell. Lett. IM. 
t. 111. prefiwe, p. v.) Impute* thin parodnx 
to Bern bo and Quodrlo; bat I can hardly 


bellere that either of them could mala- 
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use of prepositions to indicate a relation between two parts 
of a sentence which a classical writer would have made to 
depend on mere inflection. 1 

From the difficulty of retaining a right discrimination of 
tense seems to have proceeded the active auxiliary verb. It 
is possible that this was borrowed from the Teutonic lan- 
guages of the barbarians, and accommodated both by them 
and by the natives to words of Latin origin. The passive 
auxiliary is obtained by a very ready resolution of any tense 
in that mood, and has not been altogether dispensed with 
even in Greek, while in Latin it is used mueh more fre- 
quently. It is not quite so easy to pereeive the propriety of 
the active habco or teneo, one or both of whieh all modern 
languages have adopted as their auxiliaries in conjugating 
the verb. But in some instances this analysis is not im- 
proper; and it may be supposed that nations, careless of 
etymology or correctness, applied the same verb by a rude 
analogy to eases where it ought not strictly to have been 
employed. 1 

Next to the ehanges founded on pronunciation and to the 
substitution of auxiliary verbs for inflections, the usage of 
the definite and indefinite articles in nouns appears the most 
considerable step in the transmutation of Latin into its deriva- 
tive languages. None but Latin, I believe, has ever wanted 
this part of speech ; and the defect to which custom recon- 
ciled the Romans would be an insuperable stumbling-block 
to nations who were to translate their original idiom into 
that language. A coarse expedient of applying units, ipse, or 
ills to the purposes of an artiele might perhaps be no unfre- 
quent vulgarism of the provineials; and after the Teutonic 
tribes brought in their own grammar, it was natural that a 
corruption should become universal, whieh in fact supplied a 
real and essential deficiency. 

That the quantity of Latin syllables is negleeted, or rather 
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lost, in modern pronunciation, seems to be generally Pronancl(l . 
admitted. Whether, indeed, the ancient Romans, ‘>° n no 
in their ordinary speaking, distinguished the meas- n-guiat«i 
ure of syllables with such uniform musical ac- <i uantit . v - 
curacy as we imagine, giving a certain time to those termed 
long, and exactly half that duration to the short, might very 
reasonably be questioned; though this was probably done, or 
attempted to be done, by eveiy reader of poetry. Certainly, 
however, the laws of quantity were forgotten, and an ac- 
centual pronunciation came to predominate, before Latin had 
ceased to be a living language. A Christian writer named 
Commodianus, who lived before the end of the third century 
according to some, or, as others think, in the reign of Con- 
stantine, has left us a philological curiosity, in a series of 
attacks on the pagan superstitions, composed in what are 
meant to be verses, regulated by accent instead of quantity, 
exactly as we read Virgil at present . 1 

It is not improbable that Commodianus may have written 
in Africa, the province in which more than any the purity of 
Latin was debased. At the end of the fourth century St. 
Augustin assailed his old enemies, the Donatists, with nearly 
the same arms that Commodianus had wielded against hea- 
thenism. But as the refined and various music of hexame- 
ters was unlikely to be relished by the vulgar, he prudently 
adopted a different measure.® All the nations of Europe seem 


I No description can giro so adequate a 
notion of this extraordinary performance 
as a short specimen. Take the intro- 
ductory lines; which really, prejudices 
of education apart, are by no means in- 
harmonious : — 

Prscfatlo nostra viam erniuti demon- 

Bespectumqne bonum, cum renerit 
circuit meta, 

2Eternum fieri, quod disc redout inscia 

Ego similiter ermvi tempore mnito, 
Pans proeequendo, parentibus i asciis 

Abstuii me tundom inde, iegeado de 

Testiflcor Dominnm, doieo, proh .' ci- 
vira turba 

Inscia quod perdit, pergen* duos qnoe- 
rere ranos. 

Obea perdoctus ignores instrnoTorum. 

Commodianns however did not keep 

up this excellence in erery part. Some 

of his lines are uot reducible to any pro- 


nunciation, without the summary rules 
of Procrustes; as for instance — 

Paratus ad epulas, et refugiscero pne- 
cepta: or, Capiiioe Inflcitis, ocuios full- 
gine retinitis. 

It must be owned that this text is 

exceedingly corrupt, and I should not 

despair of seeing a truly critical editor, 

unscrupulous as his fraternity are apt to 

be, improve his lines into unblemished 

hexameters. Till this time arrives, how- 
ever, we must consider him either ns 
utterly ignorant of metrical disUnctions, 
or at least ns aware that the populace 
whom he addressed did not observe them 
in speaking. Commodianus is published 
bv Dawes at the end of his edition of 

Minurins Felix. Some specimens are 

quoted in Harris’s Phi ioiogicai Inquiries. 

» Archteologia, voi. xiv. p. 188. The 
following are the first lluee ; — 

Abundantly peccatorum solet fra tret 
conturba.ro; 

Propter hoc Do minus nos ter voluit uos 
preemouere, 
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to love the trochaic verse ; it was frequent on the Greek and 
Roman stage ; it is more common than any other in the 
popular poetry of modern languages. This proceeds from 
its simplicity, its liveliness, and its ready accommodation to 
dancing and music. In St. Austin’s poem he united to a 
trochaic measure the novel attraction of rhyme. 

As Africa must have lost all regard to the rules of measure 
in the fourth century, so it appears that Gaul was not more 
correct in the next two ages. A poem addressed by Aus- 
picius bishop of Toul to count Arbogastes, of earlier date 
probably than the invasion of Clovis, is written with no regard 
to quantity . 1 The bishop by whom this was composed is 
mentioned by his contemporaries as a man of learning. 
Probably he did not chose to perplex the barbarian to whom 
he was writing (for Arbogastes is plainly a barbarous name) 
by legitimate Roman metre. In the next century Gregory 
of Tours informs us that Chilperic attempted to write Latin 
verses ; but the lines could not be reconciled to any division 
of feet; his ignorance having confounded long and short 
syllables together.* Now Chilperic must have learned to 
speak Latin like other kings of the Franks, and was a smat- 
terer in several kinds of literature. If Chilperic therefore 
was not master of these distinctions, we may conclude that 
the bishops and other Romans with whom he conversed did 
not observe them ; and that his blunders in versification arose 
from ignorance of rules, which, however fit to be preserved in 
poetry, were entirely obsolete in the living Latin of his age. 
Indeed the frequency of false quantities in the poets even of 
the fifth, but much more of the sixth century, is palpable. 
Fortunatus is quite full of them. This seems a decisive 
proof that the ancient pronunciation was lost. Avitus tells 

Oomparans regnnm coelorum reticnlo 
misao In mure, 

Congregant) multoa places, omne genua 

Qnos cum traxissent ad iittua, tuno 
coeperunt separare, 

Bonos in rasa mlsernnt,reliqnoa males 


Anapicins, qni diligo, aalntem dico 
pturimam. 

Magna* ooeleati Domino rependo eorde 

Quod'to Tullenai proximo magnum in 
nrbe ridimus. 

Multi- mo tuis artibui letiflcmbaa 
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us that few preserved the proper measure of syllables in 
singing. Yet he was bishop of Vienne, where a purer pronun- 
ciation might be expeeted than in the remoter parts of Gaul. 1 

Defective, however, as it had become in respeet of pro- 
nunciation, Latin was still spoken in Franee during change of 
the sixth and seventh centuries. We have com- Latin into 
positions of that time, intended for the people, in Ron “ nce- 
grammatical language. A song is still extant in rhyme and 
loose aceentual measure, written upon a victory of Chlotaire 
II. over the Saxons in 622, and obviously intended for cireu 
lation among the people. 2 Fortunatus says, in his Life of 
St Aubin of Angers, that he should take care not to use any 
expression unintelligible to the people.* Baudemind, in the 
middle of the seventh century, declares, in his Life of St. 
Amand, that he writes in a rustie and vulgar style, that the 
reader may be exeited to imitation. 4 Not that these legends 
were actually perused by the populaee, for the very art of 
reading was confined to a few. But they were read publicly 
in the ehurches, and probably with a pronunciation accommo 
dated to the corruptions of ordinary language. Still the 
Latin syntax must have been tolerably understood ; and we 
may therefore say that Latin had not eeased to be a living 
language, in Gaul at least, before the latter part of the 
seventh century. Faults indeed against the rules of gram- 
mar, as well as unusual idioms, perpetually oceur in the best 
writers of the Merovingian period, sueh as Gregory of 
Tours; while charters drawn up by less expert scholars 
deviate much further from purity. 

The corrupt provincial idiom became gradually more and 
more dissimilar to grammatical Latin ; and the lingua Ro- 
mana rustica, as the vulgar patois (to borrow a word that I 
cannot well translate) had been called, acquired a distinet 


l Mom. de l’Acadimle dm Inscrip- 
tions, t. xTil. Hist. Llttiraire de la 
France, t. II. p. 28. It seems rather prob- 

able that the poetry of Aritus belongs 
to the fifth century, though not very far 

from Its termination. He was the cor- 
respondent of Sldonlus Apollinaris, who 
died In 489, and we may presume his 

poetry to hare been written rather early 

In life. 

3 One stansa of this song will suffice to 

•bow that the Latin language was yet 

DeClotarto eat cane re rege Francorum. 


Qul It! pngnare cum gente Saxonnm, 
Quant grariter prorenlsset missis Sax- 

81 non fuWet inclltns F&ro de gente 
Burgundionum. 


, P . 712.*" 

e propter 


ratur. Mem. de l’Ac 
♦ Rustko et plebei . . 

exemplum et tmitatlonem. Id. ibid. 

4 Hist. Llttbraire de la Franco, t. ill. p. 
6. M6m. de l’Academle, t. xxlr. p. 617. 
Nonrean Trnltu de Diplomatique, t. i». 
p. 485. 
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character as a new language in the eighth century. 1 Latin 
orthography, which had been hitherto pretty well maintained 
in books, though not always in charters, gave way to a new 
spelling, conformably to the current pronunciation. Thus 
w r e find lui, for illius, in the Formularies of Marculfus ; and 
Tu lo juva in a liturgy of Charlemagne’s age, for Tu ilium 
juva. When this barrier was once broken down, such a 
deluge of innovation poured in that all the characteristics of 
Latin were effaced in writing as well as speaking, and the 
existence of a new language became undeniable. In a 
council held at Tours in 813 the bishops are ordered to have 
certain homilies of the fathers translated into the rustic 
Roman, as well as the German tongue.* After this it is 
unnecessary to multiply proofs of the change which Latin 
had undergone. 

In Italy the progressive corruptions of the Latin language 
itacorrup- were analogous to those which occurred in France, 
uon in Italy, though we do not find in writings any unequivocal 
specimens of a new formation at so early a period. But the 
old inscriptions, even of the fourth and fifth centuries, are 
full of solecisms and corrupt orthography. In legal instru- 
ments under the Lombard kings the Latin inflections are indeed 
used, but with so little regard to propriety that it is obvious the 
writers had not the slightest tincture of grammatical knowl- 
edge. This observation extends to a very large proportion of 
such documents down to the twelfth century, and is as ap- 
plicable to France and Spain as it is to Italy. In these 
charters the peculiar characteristics of Italian orthography 
and grammar frequently appear. Thus we find, in the eighth 
century, diveatis for debeatis, da for de in the ablative, avendi 
for habendi, dava for dabat, cedo a deo, and ad ecclesia, 
among many similar corruptions.* Latin was so changed, 
it is said by a writer of Charlemagne’s age, that scarcely 
any part of it was popularly known. Italy indeed had suf- 
fered more than France itself by invasion, and was reduced 

1 Hist. Littdralre de la Prance, t. Til. pie, while sermons were preached, and 
p. 12. The editors sa; that It is men- tolerably comprehended, in a purer 
tioned by name even In the seventh een- grammar. 

tury, which Is »ery natural, as the eor- 1 Mom. de l’Acad. des. Insc. t. xrll. 
ruption of Latin had then become strlk- See two memoirs In this volume by do 
tag. It Is fitmlliarly known that illiterate Clos and le Bceuf, especially the latter, 
persons understand a more correct lan- as well as that already mentioned in t 
guage than they use themselves; so that xxiv. p. 682, by M. Bonamy. 
the corruption of Latin might have gone . 1 Muratori, Dissert, i. and xllll. 
to a considerable length among the peo- 
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to a lower state of barbarism, though probably, from the 
greater distinctness of pronunciation habitual to the Italians, 
they lost less of their original language than the French. I 
do not find, however, in the writers who have treated this 
subject, any express evidence of a vulgar language distinct 
from Latin earlier than the close of the tenth century, when 
it is said in the epitaph of Pope Gregory V., who died in 
999, that he instructed the people in three dialects — the 
Frankish or German, the vulgar, and the Latin. 1 

When Latin had thus ceased to be a living language, the 
whole treasury of knowledge was locked, up from I(fnoraue# 
the eyes of the people. The few who might have consequent 
imbibed a taste for literature, if books had been 
accessible to them, were reduced to abandon pur- 
suits that could only be cultivated through a kind of education 
not easily within their reach. Schools, confined to cathedrals 
and monasteries, and exclusively designed for the purposes 
of religion, afforded no encouragement or opportunities to 
the laity.® The worst effect was, that, as the newly-formed 
languages were hardly made use of in writing, Latin being 
still preserved in all legal instruments and public corre- 
spondence, the very use of letters, as well as of books, was 
forgotten. For many centuries, to sum up the account of 
ignorance in a word, it was rare for a layman, of whatever 
rank, to know how to sign his name.® Their charters, till 
the use of seals became general, were subscribed with the 
mark of the cross. Still more extraordinary it was to find 
one who had any tincture of learning. Even admitting 
every indistinct commendation of a monkish biographer 
(with whom a knowledge of church-music would pass for 
literature 4 ), we could make out a very short list of scholars. 
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None certainly were more distinguished as such than Cliarle- 
magne and Alfred. But the former, unless we reject a very 
plain testimony, was incapable of writing ; 1 and Alfred found 
difficulty in making a translation from the pastoral instruc- 
tion of St, Gregory, on account of his imperfeet knowledge 
of Latin.* 

Whatever mention, therefore, we find of learning and the 
learned during these dark ages, must be understood to relate 
only to sueh as were within the pale of elergy, whieh indeed 
was pretty extensive, and comprehended many who did not 
exercise the offices of religious ministry. But even the 
clergy were, for a long period, not very materially superior, 
as a body, to the uninstrueted laity. A cloud of ignorance 
overspread the whole face of the church, hardly broken by 
a few glimmering lights, who owe much of their distinction 
to the surrounding darkness. In the sixth century the best 
writers in Latin were scarcely read ; * and perhaps from the 
middle of this age to the eleventh there was, in a general 
view of literature, little difference to be discerned. If we 
look more accurately, there will appear eertain gradual 
shades of twilight on each side of the greatest obscurity. 
France reached her lowest point about the beginning of the 
eighth century ; but England was at that time more respecta- 
ble, and did not fall into complete degradation till the middle 
of the ninth. There could be nothing more deplorable than 


t The pAMaga In Eginhard, which h 
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the state of letters in Italy and in England during the suc- 
ceeding century ; but France cannot be denied to have been 
uniformly, though very slowly, progressive from the time of 
Charlemagne. 1 

Of this prevailing ignorance it is easy to produce abun- 
dant testimony. Contracts were made verbally, for want of 
notaries capable of drawing up charters ; and these, when 
written, were frequently barbarous and ungrammatical to an 
incredible degree. For some considerable intervals scarcely 
any monument of literature has been preserved, except a few 
jejune chronicles, the vilest legends of saints, or verses equally 
destitute of spirit and metre. In almost every council the 
ignorance of the clergy forms a subject for reproach. It is 
asserted by one held in. 992 that scarcely a single person was 
to be found in Rome itself who knew the first elements of 
letters.* Not one priest of a thousand in Spain, about the 
age of Charlemagne, could address a common letter of salu- 
tation to another.* In England, Alfred declares that he 
could not recollect a single priest south of the Thames (the 
most civilized part of England), at the time of his accession, 
who understood the ordinary prayers, or could translate Latin 
into his mother-tongue. 4 Nor was this better in the time of 
Dunstan, when, it is said, none of the clergy knew how to 
write or translate a Latin letter. 5 The homilies which they 
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preached were compiled for their use by some bishops 
from former works of the same kind, or the writings of the 
fathers. 

This universal ignorance was rendered unavoidable, among 
Bcnjitr of other causes, by the scarcity of books, which could 
books. only be procured at an immense price. From the 
conquest of Alexandria by the Saracens at the beginning of 
the seventh century, when the Egyptian papyrus almost 
ceased to be imported into Europe, to the close of the elev- 
enth about which time the art of making paper from cotton 
rags’seems to have been introduced, there were no materials 
for writing except parchment, a substance too expensive to be 
readily spared for mere purposes of literature . 1 Hence an 
unfortunate practice gained ground, of erasing a manuscript 
in order to substitute another on the same skin. This occa- 
sioned the loss of many ancient authors, who have made way 
for the legends of saints, or other ecclesiastical rubbish. 

If we would listen to some literary historians, we should 
believe that the darkest ages contained many indi- 
of yiduals, not only distinguished among their contem- 
r.nin poraries, but positively eminent for abilities and 
uteratnro. k now ] e d"e. A proneness to extol every monk of 
whose production a few letters or a devotional treatise sur- 
vives, every bishop of whom it is related that he imposed 
homilies runs through the laborious work of the Benedic- 
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tines of St. Maur, the Literary History of France, and, in a 
less degree, is observable even in Tiraboschi, and in most 
books of this class. Bede, Alcuin, Hincinar, Raban, and a 
number of inferior names, become real giants of learning in 
their uncritical panegyrics. But one might justly say that 
ignorance is the smallest defect of the writers of these dark 
ages. Several of them were tolerably acquainted with books ; 
but that wherein they are uniformly deficient is original argu- 
ment or expression. Almost every one is a compiler of 
scraps from the fathers, or from such semi-classical authors as 
Boethius, Cassiodorus, or Martianus Capella . 1 Indeed I am 
not aware that there appeared more than two really consider- 
able men in the republic of letters from the sixth to the mid- 
dle of the eleventh century — John, sumamed Seotus or 
Erigena, a native of Ireland ; and Gerbert, who became 
pope by the name of Silvester II. : the first endowed with a 
bold and acute metaphysical genius ; the second excellent, for 
the time when he lived, in mathematical science and mechan- 
ical inventions.* 

* Lest I should seem to have spoken had not the reputation of unblemished 
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If it bt demanded by what cause it happened that a few 
4 sparks of ancient learning survived throughout this 
pre^rtttioo 0 long winter, we can only ascribe their preservation 
— reSSol? establishment of Christianity. Religion alone 

~ °“’ made a bridge, as it were, aero.-s the ehaos, and has 

linked the two periods of ancient and modern civilization. 
Without this connecting principle, Europe might indeed have 
awakened to intellectual pursuits, and the genius of recent 
times needed not to be invigorated by the imitation of antiq- 
uity. But the memory of Greece and Rome would have 
been feebly preserved by tradition, and the monuments of 
those nations might have excited, on the return of civilization, 
that vague sentiment of speculation and wonder with which 
men now contemplate Persepolis or the Pyramids. It is not, 
however, from religion simply that we have derived this ad- 
vantage, but from religion as it was modified in the dark ages. 
Sueh is the complex reciprocation of good and evil in the dis- 
pensations of Providence, that we may assert, with only an 
apparent paradox, that, had religion been more pure, it would 
have been less permanent, and that Christianity has been pre- 
served by means of its corruptions. The sole hope for lit- 
erature depended on the Latin language ; and I do not see 
why that should not have been lost, if three eireumstanees in 
the prevailing religious system, all of whieh we are justly 
accustomed to disapprove, had not conspired to maintain it — 
the papal supremacy, the monastic institutions, and the use of 
a Latin liturgy. 1. A continual intercourse was kept up, in 
consequence of the first, between Rome and the several na- 
tions of Europe ; her laws were received by the bishops, her 
legates presided in councils ; so that a common language was 
as necessary in the church as it is at present in the diplo- 
matic relations of kingdoms. 2. Throughout the whole course 
of the middle ages there was no learning, and very little regu- 
larity of manners, among the parochial clergy. Almost every 
distinguished man was either the member of a chapter or of 
a convent. The monasteries were subjected to strict rules 
of discipline, and held out, at the worst, more opportunities 
for study than the secular clergy possessed, and fewer for 
worldly dissipations. But their most important service was 
as secure repositories for books. All our manuscripts have 
been preserved in this manner, and could hardly have de- 
scended to us by any other channel ; at least there were in- 
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tervals when I do not conceive that any royal or private 
libraries existed. 1 3. Monasteries, however, would probably 
have contributed very little towards the preservation of learn- 
ing, if the Scriptures and the liturgy had been translated out 
of Latin when that language ceased to be intelligible. Every 
rational principle of religious worship called for such a change ; 
but it would have been made at the expense of posterity. 
One might presume, if such refined conjectures were con- 
sistent with historical caution, that the more learned and 
sagacious ecclesiastics of those times, deploring the gradual 
corruption of the Latin tongue, and the danger of its absolute 
extinction, were induced to maintain it as a sacred language, 
and the depository, as it were, of that truth and that science 
which would be lost in the barbarous dialects of the vulgar. 
But a simpler explanation is found in the radical dislike of 
innovation which is natural to an established clergy. Nor 
did they want as good pretexts, on the ground of convenience, 
as are commonly alleged by the opponents of reform. They 
were habituated to the Latin words of the church-service, 
which had become, by this association, the readiest instru- 
ments of devotion, and with the majesty of which the Ro- 
mance jargon could bear no comparison. Their musical 
chants were adapted to these sounds, and their hymns de- 
pended, for metrical effect, on the marked accents and power- 
ful rhymes which the Latin language affords. The vulgate 
.Latin of the Bible was still more venerable. It was like 
a copy of a lost original ; and a copy attested by one of the 



278 


SUPERSTITIONS. 


Chap. EX. Part I. 


most eminent fathers, and by the general consent of the 
church. These are certainly no adequate excuses for keep- 
ing the people in ignorance ; and the gross corruption of the 
middle ages is in a great degree assignable to this policy. 
But learning, and consequently religion, have eventually de- 
rived from it the utmost advantage. 

In the shadows of this universal ignorance a thousand 
Snperatt* superstitions, like foul animals of night, were prop- 
tioM. agated and nourished. It would be very unsatis- 
factory to exhibit a few specimens of this odious brood, when 
the real character of those times is only to be judged by 
their accumulated multitude. In every age it would be easy 
to select proofs of irrational superstition, which, separately 
considered, seem to degrade mankind from its level in the 
creation ; and perhaps the contemporaries of Swedenborg 
and Southcote have no right to look very contemptuously 
upon the fanaticism of their ancestors. There are many 
books from which a sufficient number of instances may be 
collected to show the absurdity and ignorance of the middle 
ages in this respect. I shall only mention two, as affording 
more general evidence than any local or obscure supersti- 
tion. In the tenth century an opinion prevailed everywhere 
that the end of the world was approaching. Many charters 
begin with these words, “ As the world is now drawing to its 
close.” An army marching under the emperor Otho I. was 
so terrified by an eclipse of the sun, which it conceived to 
announce this consummation, as to disperse hastily on all 
sides. As this notion seems to have been founded on some 
confused theory of the millennium, it naturally died away 
when the seasons proceeded in the eleventh century with 
their usual regularity . 1 A far more remarkable and perma- 
nent superstition was the appeal to Heaven in judicial con- 
troversies, whether through the means of combat or of ordeal. 
The principle of these was the same ; but in the former it 
was mingled with feelings independent of religion — the nat- 
ural dictates of resentment in a brave man unjustly accused, 
and the sympathy of a warlike people with the display of 
skill and intrepidity. These, in course of time, almost oblit- 
erated the primary character of judicial combat, and ulti- 
mately changed it into the modern duel, in which assuredly 

i Robertson, Introduction to Hist. AUemsnds, t. U. p. 880: Hist. LittSnin 
Charles V. note 18; Schmidt. Hist, dec do la franco, t. vi. 
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there is no mixture of superstition . 1 But, in the various 
tests of innocence which were called ordeals, this stood un- 
disguised and unqualified. It is not necessary to describe 
what is so well known — the ceremonies of trial by handling 
hot iron, by plunging the arm into boiling fluids, by floating 
or sinking in cold water, or by swallowing a piece of conse- 
crated bread. It is observable that, as the interference of 
Heaven was relied upon as a matter of course, it seems to 
have been reckoned nearly indifferent whether such a test 
was adopted as must, humanly considered, absolve all the 
guilty, or one that must convict all the innocent. The or- 
deals of hot iron or water were, however, more commonly 
used ; and it has been a perplexing question by what dex- 
terity these tremendous proofs were eluded. They seem at 
least to have placed the decision of all judicial controversies 
in the hands of the clergy, who must have known the secret, 
whatever that might be, of satisfying the spectators that an 
accused person had held a mass of burning iron with impu- 
nity. For several centuries this mode of investigation was 
in great repute, though not without opposition from some 
eminent bishops. It does discredit to the memory of Charle- 
magne that he was one of its warmest advocates.* But the 
judicial combat, which indeed might be reckoned one species 
of ordeal, gradually put an end to the rest ; and as the church 
acquired better notions of law, and a code of her own, she 


1 Duelling, in tho modern sense of tho 
word, exclusive of casual frays and single 
combat during war, was unknown before 
the sixteenth contury. But wo flud one 


tion is a figure of Charles VII. t. ill. 
pi. 47. 

« Balusii Capitnlaria. p. 444. It was 
prohibited by Louis tho Debonair; a man, 
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strenuously exerted herself against all these barbarous super- 
stitions . 1 

But the religious ignorance of the middle ages sometimes 
Enthusiutio burst ont in ebullitions of epidemical enthusiasm, 
rWn K"- more remarkable than the.se superstitious usages, 
though proceeding in fact from similar causes. For enthu- 
siasm is little else than superstition put in motion, and is 
equally founded on a strong conviction of supernatural agency 
without any just conceptions of its nature. Nor has any de- 
nomination of Christians produced, or even sanctioned, more 
fanaticism than the church of Rome. These, epidemical 
frenzies, however, to which I am alluding, were merely 
tumultuous, though certainly fostered by the creed of per- 
petual miracles which the clergy inculcated, and drawing a 
legitimate precedent for religious insurrection from the cru- 
sades. For these, among other evil consequences, seem to 
have principally excited a wild fanaticism that did not sleep 
for several centuries.* 

The first conspicuous appearance of it was in the reign of 
Philip Augustus, when the mercenary troops, dismissed from 
the pay of that prince and of Henry II., committed the 
greatest outrages in the south of France. One Durand, a 
carpenter, deluded it is said by a contrived appearance of the 
Virgin, put himself at the head of an army of the populace, 
in order to destroy these marauders. His followers were 
styled Brethren of the White Caps, from the linen coverings 
of their heads. They bound themselves not to play at dice 

l Ordeals were not actually abolished known, that protect the akin to a certain 
in France, notwithstanding "the law of degree against the effect of Are. This phe- 
Lonis above-mentioned, so late as the nomenon would pax* for miraculous, and 
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nor frequent taverns, to wear no affected clothing, to avoid 
perjury and vain swearing. After some successes over the 
plunderers, they went so far as to forbid the lords to take 
any dues from their vassals, on pain of incurring the indig- 
nation of the brotherhood. It may easily be imagined that 
they were soon entirely discomfited, so that no one dared to 
own that he had belonged to them . 1 

During the captivity of St. Louis in Egypt, a more exten- 
sive and terrible ferment broke out in Flanders, and spread 
from thence over great part of Franee. An impostor de- 
clared himself commissioned by the Virgin to preach a cru- 
sade, not to the rich and noble, who for their pride had been 
rejected of God, but the poor. His disciples were called 
Pastoureaux, the simplicity of shepherds having exposed 
them more readily to this delusion. In a short time they 
were swelled by the confluence of abundant streams to a 
moving mass of a hundred thousand men, divided into com- 
panies, with banners bearing a cross and a lamb, and com- 
manded by the impostor’s lieutenants. He assumed a priestly 
character, preaching, absolving, annulling marriages. At 
Amiens, Bourges, Orleans, and Paris itself, he was received 
as a divine prophet. Even the regent Blanche, for a time, 
was led away by the popular tide, llis main topic was re- 
proach of the elergy for their idleness and conniption — a 
theme well adapted to the ears of the people, who had long 
been uttering similar strains of complaint. In some towns 
his followers massacred the priests and plundered the monas- 
teries. The government at length began to exert itself ; and 
the public sentiment turning against the authors of so much 
confusion, this rabble was put to the sword or dissipated . 2 
Seventy years afterwards an insurrection, almost exactly 
parallel to this, burst out under the same pretenee of a cru- 
sade. These insurgents, too, bore the name of Pastoureaux, 
and their short career was distinguished by a general mas- 
sacre of the Jews.* 

But though the contagion of fanaticism spreads much 
more rapidly among the populace, and in modem times is al- 
most entirely confined to it, there were examples, in the middle 
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ages, of an epidemical religious lunacy, from which no class 
was exempt One of these occurred about the year 1260, 
when a multitude of every rank, age, and sex, marching two 
by two in procession along the streets and public roads, 
mingled groans and dolorous hymns with the sound of 
leathern scourges which they exercised upon their naked 
backs. From this mark of penitence, which, as it bears at 
least all the appearance of sincerity, is not uncommon in the 
church of Rome, they acquired the name of Flagellants. 
Their career began, it is said, at Perugia, whence they spread 
over the rest of Italy, and into Germany and Poland. As 
this spontaneous fanaticism met with no encouragement from 
the church, and was prudently discountenanced by the civil 
magistrate, it died away in a very short time. 1 But it is more 
surprising that, after almost a century and a half of continual 
improvement and illumination, another irruption of popular 
extravagance burst out under circumstances exceedingly 
similar. 2 “ In the month of August 1899,” says a contem- 
porary historian, “ there appeared all over Italy a description 
of persons, called Bianclii, from the white linen vestment 
that they wore. They passed from province to province, 
and from city to city, crying out Misericordia ! with their 
faces covered and bent towards the ground, and bearing 
before them a great crucifix. Their constant song was, Stabat 
Mater dolorosa. This lasted three months j and whoever did 
not attend their procession was reputed a heretic.” 8 Almost 
every Italian writer of the time takes notice of these Bianchi ; 
and Mtiratori ascribes a remarkable reformation of manners 
(though certainly a very transient one) to their influence. 4 
Nor were they confined to Italy, though no such meritorious 
exertions are imputed to them in other countries. In France 
their practice of covering the face gave such opportunity to 
crimes as to be prohibited by the government ; * and we have 
an act on the rolls of the first parliament of Henry IV., tbr- 


l Veil?, t. v. p. 278 ; Du Cange, T. common among individuals, that vt 
Verberatio. not bo surprised at their some.. 

* Something of a similar kind is men- becoming in a manner national. Aza- 

Honed by O. Villanl, under the year rius, a chronicler of Milan, after describ- 
1810. i. rili. c. 122. ing tho almost incredible dissoluteness 

s Annul. Mediolnn. in Murat. Script, of Pavia, gives an account of an instan- 
Eer. Ital. t. xvi. p. 882 : G. Stella. Ann. taneoua reformation wrought by the 
Gennens. t. xvil. p. 1072 ; Chron. Foro- preaching of a certain Mar. This was 

ilvlense, t. xix. 874 ; Ann. Bonin- about 1850. Script. Her. Ital. t. xri. 

eontri, t. xxi. p. 79. p. 875. 

• Dissert. 75. Sudden transitions from 6 VUIarct, t. xii. p. 327. 
profligate to austere manners were so 



State of Sociktt. PRETENDED MIRACLES. 283 

bidding any one, “ under pain of forfeiting all his worth, to 
receive the new sect in white clothes, pretending to great 
sanctity,” which had recently appeared in foreign parts . 1 

The devotion of the multitude was wrought to this feverish 
height by the prevailing system of the clergy. In pretended 
that singular polytheism, which had been grafted on 
Christianity, nothing was so conspicuous as the belief of perpet- 
ual miracles — if indeed those could properly be termed mir- 
acles which, by their constant recurrence, even upon trifling 
occasions, might seem within the ordinary dispensations of 
Providence. These superstitions arose in what are called 
primitive times, and are certainly no part of popery, if in that 
word we include any especial reference to the Roman see. 
But successive ages of ignorance swelled the delusion to such 
an enormous pitch, that it was as difficult to trace, we may say 
without exaggeration, the real religion of the Gospel in the 
popular belief of the laity, as the real history of Charle- 
magne in the romance of Turpin. It must not be supposed 
that these absurdities were produced, as well as nourished, 
by ignorance. In most cases they were the work of deliber- 
ate imposture. Every cathedral or monastery had its tutelar 
saint, and every saint his legend, fabricated in order to enrich 
the churches under his protection, by exaggerating his vir- 
tues, his miracles, and consequently his power of serving 
those who paid liberally for his patronage . 2 * * * Many of those 
saints were imaginary persons; sometimes a blundered in- 
scription added a name to the calendar, and sometimes, it is 
said, a heathen god was surprised at the company to which 
he was introduced, and the rites with which he was honored.* 

It would not be consonant to the nature of the present 
work to dwell upon the erroneousness of this re- 
ligion ; but its effect upon the moral and intellects ”wng & 
ual character of mankind was so prominent, that tmm th . is 
no one can take a philosophical view of the * np *” h <m ‘ 
middle ages without attending more than is at present fash- 
ionable to their ecclesiastical history. That the exclusive 
worship of saints, under the guidance of an artful though 

l Rot. Pari. t. ill. p. 428. * Middleton ’a Letter from Rome. If 

* This 1* confessed by the authon of eome of our eloquent conntryman’i po. 

Hiatotre LltMralre do la Franco, t. It. p. 4, altlona should be disputed, there are atilt 

and Indeed by many catholic writers. I abundant catholic teatimonlea that tmag- 

need not quote Moaheim, wbo more than inary faints hare been canonlaed. 

oonflrma every word of my teat. 
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illiterate priesthood, degraded the understanding and begot a 
stupid credulity and fanaticism, is sufficiently evident. But 
it was also so managed as to loosen the bonds of religion and 
pervert the standard of morality. If these inhabitants of 
heaven had been represented as stern avengers, accepting no 
slight atonement for heavy offences, and prompt to interpose 
their control over natural events for the detection and pun- 
ishment of guilt, the creed, however impossible to be recon- 
ciled with experience, might have proved a salutary elieek 
upon a rude people, and would at least have had the only 
palliation that can be offered for a religious imposture, its 
political expediency. In the legends of those times, on the 
contrary, they appeared only as perpetual intercessors, so 
good-natured and so powerful, that a sinner was more em- 
phatically foolish than he is usually represented if he failed 
to sceure himself against any bad consequences. For a little 
attention to the saints, and especially to the Virgin, with due 
liberality to their servants, had saved, he would be told, so 
many of the most atrocious delinquents, that he might 
equitably presume upon similar luck in his own case. 

This monstrous superstition grew to its height in the twelfth 
century. For the advance that learning then made was by 
no means sufficient to counteract the vast increase of monas- 
teries, and the opportunities which the greater cultivation of 
modem languages afforded for the diffusion of legendary 
tales. It was now, too, that the veneration paid to the 
Virgin, in early times very great, rose to an almost exclusive 
idolatry. It is difficult to conceive the stupid absurdity and 
the disgusting profaneness of those stories which were in- 
vented by the monks to do her honor. A few examples have 
been thrown into a note . 1 

l he Grand d’Anssy has siren us, In 
the fifth volume of his Fabliaux, several 

of the religious tales by vhleh the monks 

endeavored to withdraw the pooplo from 
romances of chivalry. The following 
specimens will abundantly confirm my 
assertions, which may perhnps appear 
harsh and extravagant to tho reader. 

There was a man whose occupation 
was highway rohbory ; but whenever he 
set out on nny such expedition, he was 
careful to address a prayer to the Virgin. 

Taken at last, he was sentenced to be 
hanged. While the cord was round hts 

neck he mode his nsnal prayer, nor was 

it ineffectual. The Virgin supported his 


surprise of the e 

tempted to complete his v 
strokes of a sword. Bnt the same In- 
visible haud turned aside the weapon, 
and the executioner was compelled to 
release his victim, acknowledging the 
miracle. The thief retired Into a mon- 
astery, which is always the termination 
of these deliverances. 

At the monastery of St. Peter, near 

Cologne, lived a monk perfectly dissolute 

and irreligious, but very devout towards 

the Apostle. Unluckily he died sud- 

denly without confession. The fiends 
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Whether the superstition of these dark ages had actually 
passed that point when it becomes more injurious No{ 
to public morals and the welfare of society than altogether 
the entire absence of all religious notions is a 
very complex question, upon which I would by no 
means pronounce an affirmative decision . 1 A salutary in- 
fluence, breathed from the spirit of a more genuine religion, 
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often displayed itself among the corruptions of a degenerate 
superstition. In the original principles of monastic orders, 
and the rules by which they ought at least to have been 
governed, there was a character of meekness, self-denial, and 
charity that could not wholly be effaced. These virtues, 
rather than justice and veracity, were inculcated by the re- 
ligious ethics of the middle ages ; and in the relief of indi- 
gence it may, upon the whole, be asserted that the monks did 
not fall short of their profession . 1 This eleemosynary spirit 
indeed remarkably distinguishes both Christianity and Mo- 
hammedanism from the moral systems of Greece and Rome, 
which were very deficient in general humanity and sympathy 
with suffering. Nor do we find in any single instance during 
ancient times, if I mistake not, those public institutions for 
the alleviation of human miseries which have long been 
scattered over every part of Europe. The virtues of the 
monks assumed a still higher character when they stood for- 
ward as protectors of the oppressed. By an established 
law, founded on very ancient superstition, the precincts of a 
church afforded sanctuary to accused persons. Under a due 
administration of justice this privilege would have been 
simply and constantly mischievous, as we properly consider 
it to be in those countries where it still subsists. But in the 
rapine and tumult of the middle ages the right of sanctuary 
might as often be a shield to innocence as an immunity to 
crime. We can hardly regret, in reflecting on the desolating 
violence which prevailed, that there should have been some 
green spots in the wilderness where the feeble and the 
persecuted could find refuge. How must this right have 
enhanced the veneration for religious institutions! How 
gladly must the victims of internal warfare have turned their 
eyes from the baronial castle, the dread and scourge of the 
neighborhood, to those venerable walls within which not even 


1 1 am inclined to acquiesce in this 
general opinion ; yet an account of ex- 
penses at Bolton Abbey, about the reign 
of Edward II., pnbllshed In Whitaker’s 
History of Craven, p. 61, makes a very 

scanty show of almsgiving in this opn- 

lent monastery. Much, however, was 

no doubt given in victuals. But it is a 
strange error to conceive that English 
monasteries before the dissolution fed the 
indigent part of the nation, and gave that 

general relief which the poor-laws are 

Intended to afford. 


Piers Plowman is indeed a satirist; 

but he plainly charges the monks with 

want of charity. 

Little had lordes to do to give lands* 
from their heires 

To religious that have no ruthe though 
it ralne on their aultres ; 

In many places there the parsons ha 
themself at ease, 

Of the poor they hare no pltle and that 
Is their poor chart tie. 
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the clamor of arms could be heard to disturb the chant of 
holy men and the sacred service of the altar ! The pro- 
tection of the sanctuary was never withheld. A son of 
Chilperic king of France having fled to that of Tours, his 
father threatened to ravage all the lands of the church unless 
they gave him up. Gregory the historian, bishop of the 
city, replied in the name of his clergy that Christians could 
not be guilty of an act unheard of among pagans. The 
king was as good as his word, and did not spare the estate 
of the church, but dared not infringe its privileges. He had 
indeed previously addressed a letter to St. Martin, which 
was laid on his tomb in the church, requesting permission 
to take away his son by force ; but the honest saint returned 
no answer. 1 

The virtues indeed, or supposed virtues, which had induced 
a credulous generation to enrich so many of the V|CM of th# 
monastic orders, were not long preserved. We monks and 
must reject, in the excess of our candor, all testi- clorgy ' 
monies that the middle ages present, from the solemn decla- 
ration of councils and reports of judicial inquiry to the casual 
evidence of common fame in the ballad or romance, if we 
would extenuate the general corruption of those institutions. 
In vain new rules of discipline were devised, or the old cor- 
rected by reforms. Many of their worst vices grew so 
naturally out of their mode of life, that a stricter discipline 
could have no tendency to extirpate them. Such were the 
frauds I have already noticed, and the whole scheme of hypo- 
critical austerities. Their extreme licentiousness was some- 
times hardly concealed by the cowl of sanctity. I know 
not by what right we should disbelieve the reports of the 
visitation under Henry VIII., entering as they do into a 
multitude of specific charges both probable in their nature 
and consonant to the unanimous opinion of the world. 1 
Doubtless, there were many communities, a3 well as indi- 

1 Schmidt, Hist, dee Allemands, t. I. sed Veneris execranda proatibnla, sed 
p. 874. lascivorum et lmpudleornm juvenuin ad 

• See Foebrooke’s British Monachlsm llbidincs explendas receptacula? ot idem 
(sol. 1. p. 127. and vol. ii. p. 8) for a sit hodie puellam Telare, qaodet public* 
forrago of evidence against the monks, ad scortandumexponere. William Prvn- 
Clemangis, a French theologian of con- ne. from whose records (toI. 11. p. 229) X 
aidcmble eminence at the beginning of have taken this passage, quotes it on 
the fifteenth century, speaks of nunner- occasion of a charter of king John, ban- 
ks In the following terms: — Qnld allud ishlng thirty nnns of Ambreabury Into 
sunt hoc tempore pucllarum monasteria, different convents, propter vltse sum tor- 
nisi qusedam non dico Dei sanctuaria, pitudinem. 
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viduals, to whom none of these reproaches would apply. In 
the very best view, however, that can be taken of monas- 
teries, their existence is deeply injurious to the general 
morals of a nation. They withdraw men of pure conduct 
and conscientious principles from the exercise of social 
duties, and leave the common mass of human vice more 
unmixed. Such men are always inclined to form schemes 
of ascetic perfection, which can only be fulfilled in retire- 
ment ; but in the strict rules of monastic life, and under the 
influence of a grovelling superstition, their virtue lost all its 
usefulness. They fell implicitly into the snares of crafty 
priests, who made submission to the church not only the 
condition but the measure of all praise. “ He is a good 
Christian,” says Eligius, a saint of the seventh century, 
u who comes frequently to church ; who presents an oblation 
that it may be offered to God on the altar ; who does not 
taste the fruits of his land till he has consecrated a part of 
them to God; who can repeat the Creed or the Lord’s 
Prayer, liedeem your souls from punishment while it is in 
your power; offer presents and tithes to churches, light 
candles in holy places, as much as you can afford, come more 
frequently to church, implore the protection of the saints ; 
for, if you observe these things, you may come with security 
at the day of judgment to say, Give unto us, Lord, for we 
have given unto thee.” 1 


i M whelm, cent. rii. e. 8. Robertson 
has quoted this passage, to whom per- 
haps I am immediately Indebted for it. 
UUt. Charles V., vol. 1. note 11. 

I leave this passage as it stood in 
former editions. Hut it is dne to justico 
that this extract from Eligius should 
never be quoted in future, as the trans- 
lator of Mosheim has induced Robertson 
and many others, as well as myself, to do. 
Dr. Lingard has pointed out that It is a 
very imperfect representation of what 
Kllgins has written; for though ho has 
dwelled on these devotional practices as 
parts of the definition of a good Chris- 
tian, ho certainly adds a great deal more 
to which no one could object. Yot no 
one is, in fact, to hiame for this misrep- 
resentation, which, being contained In 
popular books, has gone forth so widely. 
Mosheim, as will appear on referring to 
him, did not quote the passage ns con- 
taining a complete definition of the 
Christian character. Ills translator, 
Maclaine, mistook this, and wrote, iu 


8, 4to. edit.), andean testify 
that Dr. Lingard is perfectly correct 
Upon the whole, this is a striking proof 
how dangerous it is to take any author- 
ities at second-hand. — Note to Fourth 
Edition. Much clamor has been made 
' "he mistake of Maclaine, which wi 


inn 


[t has 


them at second-hand. And this is per- 
fectly true, and ought to be constantly 
remembered. But, so long as we ac- 
knowledge the immediate source of our 
quotation, no censnre is due, since in 
works of considerable extent this nse of 


secondary authorities is absolutely indis- 
pensable, not to mention the frcqnent 
difficulty of procuring access to original 
authon. [1848.] 
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With such a, definition of the Christian character, it is not 
surprising that any fraud and injustice became honorable 
when it contributed to the riches of the clergy and glory of 
their order. Their frauds, however, were less atrocious than 
the savage bigotry with which they maintained their own 
system and infected the laity. In Saxony, Poland, Lithuania, 
and the countries on the Baltic Sea, a sanguinary persecu- 
tion extirpated the original idolatry. The Jews were every- 
where the objects of popular insult and oppression, frequently 
of a general massacre, though protected, it must be confessed 
by the laws of the church, as well as in general by temporal 
princes . 1 Of the crusades it is only necessary to repeat 
that they began in a tremendous eruption of fanaticism, 
and ceased only because that spirit could not be constantly 
kept alive. A similar influence produced the devastation of 
Languedoc, the stakes and scaffolds of the Inquisition, and 
rooted in the religious theory of Europe those maxims of 
intolerance which it has so slowly, and still perhaps so im- 
perfectly, renounced. 

From no other cause are the dictates of sound reason and 
the moral sense of mankind more confused than by this 
narrow theological bigotry. For as it must often happen 
that men to whom the arrogance of a prevailing faction im- 
putes religious error are exemplary for their performance of 
moral duties, these virtues gradually cease to make their 
proper impression, and are depreciated by the rigidly ortho- 
dox as of little value in comparison with just opinions in 
speculative points. On the other hand, vices are forgiven to 
those who are zealous in the faith. I speak too gently, and 
with a view to later times ; in treating of the dark ages it 
would be more correct to say that crimes were commended. 
Thus Gregory of Tours, a saint of the church, after relating 
a most atrocious story of Clovis — the murder of a prince 

i Mr. Turner has collected many cn- 151. At Beelers another usage provail- 
rlons facts relative to tho condition of ed, that of attacking the Jews’ houses 
tho Jews, especially In Engiund. Hist, with stones from Paim Sunday to Easter, 
of Engiand, voi. il. p. 96. Others may No other weapon was to be used ; but it 
be found dispersed In Velly’s History of generally produced hioodshed. The pop- 
trance; and many in the Spanish nlace were regularly instigated to tho 
writers, Mariana and Zurita. The fbl- assauit by a sermon from the bishop, 
lowing are from Vaissctte’s History of At length a prelate wiser than the rest 
Languedoc. It was the custom at Ton- abolished this ancient practice, but not 
louse to give a biow on the face to a Jew withont receiving a good sum from the 
every Easter ; this was commuted in the Jews. p. 486. 
twelfth century for a tribute, t. ii. p. 

VOL. III. 19 
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whom he had previously instigated to parricide — continues 
the sentence: “For God daily subdued his enemies to liis 
hand, and increased his kingdom ; because he walked before 
him in uprightness, and did what was pleasing in his eyes.” 1 
It is a frequent complaint of ecclesiastical w'riters that the 
Commute- rigorous penances imposed by the primitive canons 
tionor upon delinquents were commuted in a laxer state 
penances. discipline for less severe atonements, and ulti- 

mately indeed for money.* We must not, however, regret 
that the clergy should have lost the power of compelling 
men to abstain fifteen years from eating meat, or to stand 
exposed to public derision at the gates of a church. Such 
implicit submissivenesg could only have produced superstition 
and hypocrisy among the laity, and prepared the road for a 
tyranny not less oppressive than that of India or ancient 
Egypt. Indeed the two earliest instances of ecclesiastical 
interference with the rights of sovereigns — namely, the 
deposition of Wamba in Spain and that of Louis the Debo- 
nair — were founded upon this austere system of penitence. 
But it is true that a repentance redeemed by money or per- 
formed by a substitute could have no salutary effect on the 
sinner; and some of the modes of atonement which the 
church most approved were particularly hostile to public 
morals. None was so usual as pilgrimage, whether to Jeru- 
salem or Rome, which were the great objects of devotion ; 
or to the shrine of some national saint — a James of Com- 
postella, a David, or a Thomas & Becket. This licensed 
vagrancy was naturally productive of dissoluteness, especially 
among the women. Our English ladies, in their zeal to 
obtain the spiritual treasures of Rome, are said to have re- 
laxed the necessary caution about one that was in their own 

> Greg. Tur. 1. it. e. 40. Of Theode- cheat him of an estate, which la told 
bert, grandson of Clovis, the same his- with much approbation. Gale, Script 
torian says. Magnum so et in omni hon- Anglic, t. i. p. 441. Walter do Hcming- 
ltate pnrcipunm reddidit. In the next ford recounts with excessive deilght the 
paragraph we find a story of his having well-known story of the Jews who were 
two wive*, and looking so tenderly on persuaded by the captain of their vessel 
the daughter of one of them, that her to walk on the sands at low water, till 
mother tossed her over a bridge into the the rising tide drowned them ; and odds 
river. 1. lil. e. 25. This indeed is a that the captain was both pardoned and 
trifle to the passage In the text. There rewarded for it hy the king, gratlam 
are continual proofs of immorality in the promeruit et prtemlum- This Is a nils- 
monklsh historians. In the history of take, inasmuch as he was hanged ; but 
Ramsey Ahhey, one of onr best docn- it exhibits the character of the historian 
menta for Anglo-Saxon times, we have Hemingford. p. 21 
an anecdote of a hishop who made a * Floury, Troisidme Discours sur l’HIa- 
Danlsh nobleman drunk, that he might tolre Ecciteiastiiiue. 
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custody . 1 There is a capitulary of Charlemagne directed 
against itinerant penitents, who probably considered the iron 
chain around their necks an expiation of future as well as 
past offences.* 

The crusades maybe considered as martial pilgrimages 
on an enormous scale, and their influence upon general mo- 
rality seems to have been altogether pernicious. Those who 
served under the cross would not indeed have lived very, 
virtuously at home ; but the confidence in their own merits, 
which the principle of such expeditions inspired, must have 
aggravated the ferocity and dissoluteness of their ancient 
habits. Several historians attest the depravation of morals 
which existed both among the crusaders and in the states 
formed out of their conquests.* 

While religion had thus lost almost every quality that 
renders it conducive to the good order of society, wont of 
the control of human law was still less efficacious. law - 
But this part of my subject has been anticipated in other 
passages of the present work ; and I shall only glance at 
the want of regular subordination, which rendered legis- 
lative and judicial edicts a dead letter, and at the incessant 
private warfare, rendered legitimate by the usages of most 
continental nations. Such hostilities, conducted as they must 
usually have been with injustice and cruelty, could not fail 
to produce a degree of rapacious ferocity in the general dis- 
position of a people. And this certainly was among the 
characteristics of every nation for many centuries. 

It is easy to infer the degradation of society during the 
dark ages from the state of religion and police. Degradation 
Certainly there are a few great landmarks of moral of 
distinctions so deeply fixed in human nature, that no degree 
of rudeness can destroy, nor even any superstition remove 
them. Wherever an extreme corruption has in any par- 
ticular society defaced these sacred archetypes that are given 
to guide and correct the sentiments of mankind, it is in the 
course of Providence that the society itself should perish by 
internal discord or the sword of a conqueror. In the worst 

1 Henry, Hist, of England, yol. ii, c. 7. uno loco permaneant labornntes et ser- 

* Du Cange, v. Peregrluatio. Non vientoa et poenlteritlam agentes, ftccnn- 
rinantur vagari inti nudl cum ferro, qul dnm qnod canonic* lb imposltum sit. 
dicunt HC data pocnltentia Ire Tagantes. * I. do Vitriaco, In Geota Del per 
Melius vldetur, ut si allquod lnconeue- Francos, 1. 1.; Vlilani, 1. Til. c. 144. 
turn et capltale crimen commberlnt, In 
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ages of Europe there must have existed the seeds of social 
virtues, of fidelity, gratitude, and disinterestedness, sufficient 
at least to preserve the public approbation of more elevated 
principles than the public conduct displayed. Without these 
imperishable elements there could have been no restoration 
of the moral energies; nothing upon which reformed faith, 
revived knowledge, renewed law, could exercise their nour- 
ishing influences. But history, which reflects only the more 
prominent features of society, cannot exhibit the virtues that 
were scarcely able to struggle through the general deprava- 
tion. I am aware that a tone of exaggerated declamation is 
at all times usual with those who lament the vices of their 
own time ; and writers of the middle ages are in abundant 
need of allowance on this score. Nor is it reasonable to 
found any inferences as to the general condition of society on 
single instances of crimes, however atrocious, especially when 
committed under the influence of violent passion. Such 
snormities are the fruit of every age, and none is to be 
measured by them. They make, however, a strong impres- 
sion at the moment, and thus find a place in contemporary 
annals, from which modern writers are commonly glad to 
extract whatever may seem to throw light upon manners. 
I shall, therefore, abstain from producing any particular cases 
of dissoluteness or cruelty from the records of the middle 
ages, lest I should weaken a general proposition by offering 
an imperfect induction to support it, and shall content myself 
with observing that times to which men sometimes appeal, 
as to a golden period, were far inferior in every moral com- 
parison to those in which we are thrown . 1 One crime, as 
more universal and characteristic than others, may be par- 
ticularly noticed. All writers agree in the prevalence of ju- 
dicial perjury. It seems to have almost invariably escaped 
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human punishment ; and the barriers of superstition were in 
this, as in every other instance, too feeble to prevent the com- 
mission of crimes. Many of the proofs by ordeal were ap- 
plied to witnesses as well as those whom they accused ; and 
undoubtedly trial by combat was preserved in a considerable 
degree on account of the difficulty experienced in securing a 
just cause against the perjury of witnesses. Robert king of 
France, perceiving how frequently men forswore themselves 
upon the relics of saints, and less shocked apparently at the 
crime than at the sacrilege, caused an empty reliquary of 
crystal to be used, that those who touched it might incur 
less guilt in fact, though not in intention. Such an anecdote 
characterizes both the man and the times . 1 

The favorite diversions of the middle ages, in the intervals 
of war, were those of hunting and hawking. The tore of 
former must in all countries be a source of pleas- flel<1 •p”**- 
ure ; but it seems to have been enjoyed in moderation by the 
Greeks and the Romans. With the northern invaders, how- 
ever, it was rather a predominant appetite than an amuse- 
ment ; it was their pride and their ornament, the theme of 
their songs, the object of their laws, and the business of their 
lives. Falconry, unknown as a diversion to the ancients, 
became from the fourth century an equally delightful occu- 
pation.* From the Salic and other barbarous codes of the 
fifth century to the close of the period under our review, 
every age would furnish testimony to the ruling passion for 
these two species of chase, or, as they were sometimes called, 
the mysteries of woods and rivers. A knight seldom stirred 
from his house without a falcon on his wrist or a greyhound 
that followed him. Thus are Harold and his attendants rep- 
resented, in the famous tapestry of Bayeux. And in the 
monuments of those who died anywhere but on the field of 
battle, it is usual to find the greyhound lying at their feet, or 
the bird upon their wrists. Nor are the tombs of ladies 
without their falcon ; for this diversion, being of less danger 
and fatigue than the chase, was shared by the delicate sex.* 

i Vcily, Hist, de France, t. H. p. 835. cused person had a most obvious tendon* 
It has been observed, that Quid mores ey to increase perjury. 
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It was impossible to repress the eagerness with which the 
clergy, especially after the barbarians were tempted by rieh 
bishoprics to take upon them the sacred functions, rushed 
into these secular amusements. Prohibitions of councils, 
however frequently repeated, produced little effect In some 
instances a particular monastery obtained a dispensation. 
Thus that of St. Denis, in 774, represented to Charlemagne 
that the flesh of hunted animals was salutary for sick monks, 
and that their skins would serve to bind the books in the li- 
brary. 1 Reasons equally cogent, we may presume, could not 
be wanting in every other case. As the bishops and abbots 
were perfectly feudal lords, and often did not scruple to lead 
their vassals into the field, it was not to be expeeted that 
they should debar themselves of an innocent pastime. It 
was hardly sueh indeed, when practised at the expense of 
others. Alexander III., by a letter to the clergy of Berk- 
shire, dispenses with their keeping the archdeacon in dogs 
and hawks during his visitation. -1 This season gave jovial 
ecclesiastics an opportunity of trying different countries. An 
archbishop of York, in 1321, seems to have carried a train of 
two hundred persons, who were maintained at the expense of 
the abbeys on his road, and to have hunted with a pack of 
hounds from parish to parish. 1 The third eouneil of Lateran, 
in 1180, had prohibited this amusement on sueh journeys, 
and restricted bishops to a train of forty or fifty horses. 4 

Though hunting had ceased to be a neeessary means of 
procuring food, it was a very convenient resource, on which 
the wholesomeness and comfort, as well as the luxury, of 
the table depended. Before the natural pastures were im- 
proved, and new kinds of fodder for cattle discovered, it was 
impossible to maintain the summer stock during the cold sea- 
son. Hence a portion of it was regularly slaughtered and 
salted for winter provision. We may suppose that, when no 
alternative was offered but these salted meats, even the lean- 
est venison was devoured with relish. There was somewhat 
more exeuse therefore for the severity with whieh the lords 
of forests and manors preserved the beasts of chase than if 
they had been considered as merely objects of sport. The 
laws relating to preservation of game were in every country 


1. 1. 1. p. 824. 
HIT, t. i. p. 61. 


» Whitaker’s Hist, of Craven, p. 840, 
and of Whalley, p. 171. 

* VeUy, Hist, de France, t. iii. p. 239. 





State of Society. BAD STATE OF AGRICULrURE. 


295 


uncommonly rigorous. They formed in England that odious 
system of forest laws which distinguished the tyranny of 
our Norman kings. Capital punishment for killing a stag or 
wild boar was frequent, and perhaps warranted by law, until 
the charter of John . 1 The French code was less severe, 
but even Henry IV. enacted the pain of death against the re- 
peated offence of chasing deer in the royal forests. The 
privilege of hunting was reserved to the nobility till the 
reign of Louis IX., who extended it in some degree to 
persons of lower birth.* 

This excessive passion for the sports of the field produced 
those evils which are apt to result from it — a strenuous idle- 
ness which disdained all useful occupations, and an oppres- 
sive spirit towards the peasantry. The devastation commit- 
ted under the pretence of destroying wild animals, which 
had been already protected in their depredations, is noticed 
in serious authors, and has also been the topic of popular bal- 
lads . 8 What effect this must have had on agriculture it is 
easy to conjecture. The levelling of forests, the draining of 
morasses, and the extirpation of mischievous animals which 
inhabit them, are the first objects of man’s labor in reclaim- 
ing the earth to his use; and these were forbidden by a 
landed aristocracy, whose control over the progress of agri- 
cultural improvement was unlimited, and who had not yet 
learned to sacrifice their pleasures to their avarice. 

These habits of the rich, and the miserable servitude of 
those who cultivated the land, rendered its fer- Bad state of 
tility unavailing. Predial servitude indeed, in *Kri cultur ®> 
some of its modifications, has always been the great bar to 
improvement. In the agricultural economy of Kome the la- 
boring husbandman, a menial slave of some wealthy senator, 

t John of Salisbury inveighs against 181. This continued to be felt in France 
the game-laws of his age. with an odd down to the revolution, to which it did 
transition from the Onspel to the Pan- not perhaps a little contribute. (See 
decta. Xecveriti snnt hominem pro uni Young’s Travels In France.) The mon- 
be.-tioia perdere, quern unigenitus Dei strous privilege of free-warren (mon- 
Fillus sanguine redemit suo. Quae ferns strous, I mean, when not originnlly 
natures sunt, et de jura occupantium founded upon the property of the soil) 
Hunt, aibl audet humana temerltaa vin- is recognized by onr own laws ; though, 
dican-, &c. Polycraticon, p. 18. In this age, It is not often that a court 

» Le Grand, Vie privto des Francois, t. and jury will sustain its exercise. Sir 
I. p. 826. Walter Scott’s ballad of the Wild Hunts- 

5 For the injuries which this people man, from a German original, is well 
sustained from the seigniorial rights of known; and, I believe, there are several 
the chase, In the eleventh century, see others in that country not dissimilar in 
the Recnell des nistoricns, in the valu- subject, 
able preface to the eleventh volume, p. 
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had not even that qualified interest in the soil which the 
tenure of villenage afforded to the peasant of feudal ages. 
Italy, therefore, a country presenting many natural impedi- 
ments, was but imperfectly reduced into cultivation before the 
irruption of the barbarians . 1 * * * That revolution destroyed ag- 
riculture with every other art, and succeeding calamities dur- 
ing five or six centuries left the finest regions of Europe un- 
fruitful and desolate. There are but two possible modes in 
which the produce of the earth can be increased; one by ren- 
dering fresh land serviceable, the other by improving the 
fertility of that which is already cultivated. The last is only 
attainable by the application of capital and of skill to agri- 
culture, neither of which could be expected in the ruder ages 
of society. The former is, to a certain extent, always prac- 
ticable while waste lands remain ; but it was checked by laws 
hostile to improvement, such as the manorial and com- 
monable rights in England, and by the general tone of man- 
ners. 

Till the reign of Charlemagne there were no towns in 
Germany, except a few that had been erected on the Rhine 
and Danube by the Romans. A house with its stables and 
farm-buildings, surrounded by a hedge or enclosure, was 
called a court, or, as we find it in our law-books, a curtilage ; 
the toft or homestead of a more genuine English dialect. 
One of these, with the adjacent domain of arable fields and 
woods, had the name of a villa or manse. Several manses 
composed a march ; and several marches formed a pagus or 
district . 5 * * 8 From these elements in the progress of population 
arose villages and towns. In France undoubtedly there were 
always cities of some importance. Country parishes con- 
tained several manses or farms of arable lands, around a com- 
mon pasture, where every one was bound by custom to feed 
his cattle.* 

i Mumtorl, Dissert. 21. This disser- a Tillage, so called from the small tufta 

tation contains ample evidence of the of maple, elm, ash, and nther wood, with 

wretched state of cultnre in Italy, at which dwelllng-honsvs were anciently 

least iu the northern ports, both before overhung. Even now it is impossible to 

the Irruption of the barbarians, and, In enter Craven without being struck with 

u much greater degree, under the Lem- the insulated homesteads, surrounded 

bard kings. by their little garths, and overhung with 

8 Schmidt, Hist, des Aliem. 1. 1. p. 408. tufts of trees. These are the genuine 

The following passage seems to illnstrate tofts and crofts of our ancestors, with 

Schmidt’s account nf German villages in the substitution only of stone fnr the 
the ninth century, tbongb relating to a wooden crocks and thatched roofs of an- 
dlSerent ago and country. A toft.” tiqulty.” Hist, nf Craven, p. 880. 
says Dr. Whitaker, “ is a homestead in » It is laid dnwn in the Speculum Sax- 
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The condition even of internal trade was hardly prefera- 
ble to that of agriculture. There is not a vestige 0 r internal 
perhaps to be discovered for several eenturies of tmde * 
any considerable manufacture ; I mean, of working up arti- 
cles of common utility to an extent beyond what the necessi- 
ties of an adjacent district required . * 1 * * Rich men kept domestic 
artisans among their servants ; even kings, in the ninth een- 
tury, had their clothes made by the women upon their farms ; 4 
but the peasantry must have been supplied with garments 
and implements of labor by purchase ; and every town, it 
cannot be doubted, had its weaver, its smith, and its currier. 
But there were almost insuperable impediments to any ex- 
tended traffic — the insecurity of movable wealth, and diffi- 
culty of accumulating it ; the ignorance of mutual wants ; 
the peril of robbery in conveying merchandise, and the cer- 
tainty of extortion. In the domains of every lord a toll was 
to be paid in passing his bridge, or along his highway, or at 
his market.* These eustoms, equitable and necessaiy in their 
principle, became in practice oppressive, because they were 
arbitrary, and renewed in every petty territory which the 
road might intersect. Several of Charlemagne’s eapitularies 
repeat eomplaints of these exactions, and endeavor to abol- 
ish such tolls as were not founded on prescription . 4 One of 
them rather amusingly illustrates the modesty and modera- 
tion of the landholders. It is enaeted that no one shall be 
compelled to go out of his way in order to pay toll at a partic- 
ular bridge, when he can cross the river more conveniently at 
another place.* These provisions, like most others of that 
age, were unlikely to produce much amendment. It was 
only the milder speeies, however, of feudal lords who were 
content with the tribute of merchants. The more ravenous 
descended from their fortresses to pillage the wealthy travel- 
ler, or shared in the spoil of inferior plunderers, whom they 


cnlcum, a collection of feudal customs 
which prevailed over moet of Germany, 
that no one might have a separate pas- 
ture for his cattle unless he possessed 
three mansi. Dn Cange, v. Manaus. 

There seems to hare been a price paid, I 

Buppose to the lord, for agiatment in the 

common pasture. 

1 The only mention of a manufacture, 

as early as the ninth or tenth centuries, 

that I remember to hare met with, Is In 

Schmidt, t. 11. p. 146, who says that 
sloths were exported from Friesland to 


England and other parts. He quotes no 
authority, but I am satisfied that he has 
not advanced the fact gratuitously. 

» Schmidt. 1. 1. p. 411 j 1. 11. p. 146. 

3 Du Cunge, Fodagium. Foutatlcum, 
Teloneum, Mercatum, Staling! urn, Las. 
taglum, &o. 

* Bains. Capit. p. 621 et alibi. 

> Ut nullus cogatnr ad pontem ire ad 
fluvlum transcundnm propter telonei 
causes qnando llle in alio loco compen- 
dlo<l ns Hind tlumen transire potest, p. 
764 et alibi. 
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both protected and instigated. Proofs occur, even in the 
later periods of the middle ages, when government had re- 
gained its energy, and civilization had made considerable prog- 
ress, of public robberies systematically perpetrated by men 
of noble rank. In the more savage times, before the twelfth 
century, they were probably too frequent to excite much at- 
tention. It was a custom in some places to waylay travel- 
lers, and not only to plunder, but to sell them as slaves, or 
compel them to pay a ransom. Harold son of Godwin, hav- 
ing been wrecked on the coast of Ponthieu, was imprisoned 
by the lord, says an historian, according to the custom of 
that territory . 1 Germany appears to have been, upon the 
whole, the country where downright robbery was most un- 
scrupulously. practised by the great. Their castles, erected 
on almost inaccessible heights among the woods, became the 
secure receptacles of predatory bands, who spread terror over 
the country. From these barbarian lords of the dark ages, 
as from a living model, the romances are said to have drawn 
their giants and other disloyal enemies of true chivalry. Rob- 
bery, indeed, is the constant theme both of the Capitularies 
and of the Anglo-Saxon laws ; one has more reason to wonder 
at the intrepid thirst of lucre, which induced a very few mer- 
chants to exchange the products of different regions, than to 
ask why no general spirit of commercial activity prevailed. 

Under all these circumstances it is obvious that very little 
and of oriental commerce could have existed in these west- 
foreign em countries of Europe. Destitute as they have 
commerce. been crea t e d t speaking comparatively, of natural 
productions lit for exportation, their invention and industry are 
the great resources from which they can supply the demands 
of the East. Before any manufactures were established in 
Europe, her commercial intercourse with Egypt and Asia 
must of necessity have been very trifling ; because, whatever 
inclination she might feel to enjoy the luxuries of those ge- 
uial regions, she wanted the means of obtaining them. It is 
not therefore necessary to rest the miserable condition of ori- 
ental commerce upon the Saracen conquests, because the 
poverty of Europe is an adequate cause ; and, in fact, what 
little traffic remained was carried on with no material incon- 
venience through the channel of Constantinople. Venice 

i Eadmer apud Recueil den Historians ritu illiux loci, a domino terra cap tivi ta- 
les Guules, t. xi. preface, p. 192. Pro ti addicitur. 
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took the lead in trading with Greece and more eastern coun- 
tries . 1 Amalfi had the second place in the commerce of 
those dark ages. These cities imported, besides natural pro- 
ductions, the fine clothes of Constantinople ; yet as this traffic 
seems to have been illicit, it was not probably extensive.* 
Their exports were gold and silver, by which, as none was 
likely to return, the circulating money of Europe was proba- 
bly less in the eleventh century than at the subversion of the 
Roman empire ; furs, which were obtained from the Selavo- 
nian countries; and arms, the sale of which to pagans or Sar- 
acens was vainly prohibited by Charlemagne and by the 
Holy See.* A more scandalous traffic, and one that still 
more fitly called for prohibitory laws, was carried on in 
slaves. It is an humiliating proof of the degradation of 
Christendom, that the Venetians were reduced to purchase 
the luxuries of Asia by supplying the slave-market of the 
Saracens . 4 Their apology would perhaps have been, that 
these were purchased from their heathen • neighbors ; but a 
slave-dealer was probably not very inquisitive as to the faith 
or origin of his victim. This trade was not peculiar to Ven- 
ice. In England it was very common, even after the Con- 
quest, to export slaves to Ireland, till, in the reign of Henry 
II., the Irish came to a non-importation agreement, which 
put a stop to the practice.® 
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From this state of degradation and poverty all the coun- 
tries of Europe have recovered, with a progression in 
some respects tolerably uniform, in others more unequal; 
and the course of their improvement, more gradual and less 
dependent upon conspicuous civil revolutions than their de- 
cline, affords one of the most interesting subjects into which a 
philosophical mind can inquire. The commencement of this 
restoration has usually been dated from about the close of the 
eleventh century ; though it is unnecessary to observe that 
the subject does not admit of anything approximating to 
chronological accuracy. It may, therefore, be sometimes not 
improper to distinguish the first six of the ten eenturies which 
the present work embraces under the appellation of the dark 
ages ; an epithet which I do noj extend to the twelfth and 
three following. In tracing the decline of society from the 
subversion of the Roman empire, we have been led, not 
without connection, from ignorance to superstition, from super- 
stition to vice and lawlessness, and from thence to general 
rudeness and poverty. I shall pursue an inverted order in 
passing along the ascending scale, and class the various 
improvements which took place between the twelfth and 
fifteenth centuries under three principal heads, as they relate 
to the wealth, the manners, or the taste and learning of Eu- 
rope. Different arrangements might probably be suggested, 
equally natural and convenient ; but in the disposition of 
topics that have not always an unbroken connection with 
each other, no method can be prescribed as absolutely more 
scientific than the rest. That which I have adopted appears 
to me as philosophical and as little liable to transitions as any 
other. 


animals. Wilkins’s Concilia, t i. p. 888. in a national synod, agreed to emanci- 
And Qiraidus Cnmbrensls says that the pate all the English slaves In the king- 
English before the Conquest were gen- dom. Id. p. 471. This seems to have 
eraily in the habit of soiling their chll- been designed to take away aii pretext 
dren and other relations to be slaves in for the threatened invasion of Henry II. 
Ireland, without having even the pro- Lyttelton, vol. iii. p. 70. 
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PART II. 


Progress of Commercial Improvement In Germany, Flanders, and England — In the 
North of Europe— In the Countries upon the Mediterranean Sea — Maritime 
Laws — Usury — Banking Companies — Progress of Refinement in Manners — 

Domestic Architecture — Ecclesiastical Architecture — State of Agriculture In 

England— Value of Money — Improvement of the Moral Character of Society — 
Its Causes — Police — Changes In Rellgtoui Opinion — Various Sects — Chivalry — 
Its Progress, Character, and Influence — Causes of the Intellectual Improvement 
of European Society — 1. The Study of Civil Ij»w — 2. Institution of Universities 

— their Celebrity — Scholastic Philosophy — 8. Cultivation of Modern Languages 

— Provencal Poets — Norman Poets— French Prose Writer* — Italinn —early 

Poets In that Language — Dante — Petrarch — English Language — Its Progress 

— Chaucer — 4. Revival of Classical Learning — Latin Writers of the Twelfth 

Century — Literature of the Fourteenth Century — Greek Literature — Its Res- 
toration in Italy — Invention of Printing. 

The geographical position of Europe naturally divides its 
maritime commerce into two principal regions — European 
one comprehending those countries which border commerce, 
on the Baltic, the German and the Atlantic Oceans ; another, 
those situated around the Mediterranean Sea. During the 
four centuries which preceded the discovery of America, and 
especially the two former of them, this separation was more 
remarkable than at present, inasmuch as their intercourse, 
either by land or sea, was extremely limited. To the first 
region belonged the Netherlands, the coasts of France, Ger- 
many, and Scandinavia, and the maritime districts of Eng- 
land. In the second we may class the provinces of Valencia 
and Catalonia, those of Provence and Languedoc, and the 
whole of Italy. 

1. The former, or northern division, was first animated by 
the woollen manufacture of Flanders. It is not 
easy either to discover the early beginnings of 
this, or to account for its rapid advancement. The 
fertility of that province and its facilities of in- 
terior navigation were doubtless necessary causes ; but there 
must have been some temporary encouragement from the 
personal character of its sovereigns, or other accidental cir- 
cumstances. Several testimonies to the flourishing condition 
of Flemish manufactures occur in the twelfth century, and 
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some might perhaps be found even earlier. 1 A writer of the 
thirteenth asserts that all the world was clothed from English 
wool wrought in Flanders.* This, indeed, is an exaggerated 
vaunt ; but the Flemish stuffs were probably sold wherever 
the sea or a navigable river permitted them to be carried. 
Cologne was the chief trading city upon the Rhine ; and its 
merchants, who had been considerable even under the em- 
peror Henry IV., established a factory at London in 1220. 
The woollen manufacture, notwithstanding frequent wars and 
the impolitic regulations of magistrates,* continued to flourish 
in the Netherlands (for Brabant and Hainault shared it in 
some degree with Flanders), until England became not only 
capable of supplying her own demand, but a rival in all the 
marts of Europe. “ All Christian kingdoms, and even the 
Turks themselves,” says an historian of the sixteenth century, 
“ lamented the desperate war between the Flemish cities and 
their count Louis, that broke out in 1380. For at that time 
Flanders was a market for the traders of all the world. Mer- 
chants from seventeen kingdoms had their settled domiciles 
at Bruges, Insides strangers from almost unknown countries 
who repaired thither.” 4 During this war, and on all other 
occasions, the weavers both of Ghent and Bruges distin- 
guished themselves by a democratical spirit, the consequence, 
no doubt, of their numbers and prosperity.* Ghent was one 
of the largest cities in Europe, and, in the opinion of many, 
the best situated. 6 But Bruges, though in circuit but half 


vol. I. p. 270. Moyer ascribes the origin 
of Flemish trade to Baldwin count of 
Flanders in 958, who established markets 
at Bruges and other cities. Exchanges 

were In that ago, he says, chiefly effected 

hy barter, little money circulating in 
Flanders. Annates Fisndrici, foi. 18 


_ goods were just coming into 
com petition. 

* Terri martque mercatura, rerumque 
commercin ot quaestus peribant. Non 
snlum totlus Europse merratores. verum 

etlam ipsi Turcot aliocque seposltre na- 

tinnes ob bellum istud Flandrim msgno 
affidebantur dolere. Ernt uenipe Flan- 
drta totlus props orbis stabile merratori- 


apnd Mac- bus emporinu 


Flemish weavers who bronght 
Into England under Edward 111. Mac- 
1 , p. 487, 494, 646. Several years 


Though the aeditleua spirit of the Weav- 
ers’ Company had perhaps justly provok- 
ed them, such a tax on their staple man- 
nfiicture was a piece of madness, when 


afluebant. Meyer, fd. 205, ad anu. 

4 Meyer; Froissart; Comines. 

• It centained, according to Ludovico 
Onicclardini, 85,000 houses, and the cir- 
cuit of Its walls was 45,640 Roman feet. 
Descriptinn des Pals Bas, p. 850, fce. 
(edit. 1609). Part of this enclosure was 
not hnilt upon. The population of 
Ghent is reckoned by Guicciardini at 
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the former, was more splendid in its buildings, and the seat 
of far more trade ; being the great staple both for Mediter- 
ranean and northern merchandise. 1 Antwerp, which early 
in the sixteenth century drew away a large part of this com- 
merce from Bruges, was not considerable in the preceding 
ages ; nor were the towns of Zealand and Holland much 
noted except for their fisheries, though those provinces ac- 
quired in the fifteenth century some share of the woollen 
manufacture. 

For the first two centuries after the Conquest our Eng- 
lish towns, as has been observed in a different Export of 
place, made some forward steps towards improve- wool from 
ment, though still very inferior to those of the Kngland ' 
continent Their commerce was almost confined to the ex- 
portation of wool, the great staple commodity of England, 
upon which, more than any other, in its raw or manufactured 
state, our wealth has been founded. A woollen manufacture, 
however, indisputably existed under Henry II. ; 4 it is noticed 
in regulations of Richard I. ; and by the importation of woad 
under John it may be inferred to have still flourished. The 
disturbances of the next reign, perhaps, or the rapid eleva- 
tion of the Flemish towns, retarded its growth, though a re- 
markable law was passed by the Oxford parliament in 1261, 
prohibiting the export of wool and the importation of doth. 
This, while it shows the deference paid by the discontented 
barons, who predominated in that parliament, to their con- 
federates the burghers, was evidently too premature to be 
enforced. We may infer from it, however, that cloths were 
made at home, though not sufficiently for the people’s con- 
sumption.* 


70,000, bat In hi* time It hud greatly > Blomefield, the historian of Norfolk, 
declined. It is certainly, however, mueh thinks that a eolony of Flemings settled 
exaggerated by earlier historians. And as early as this reign at Worsted, a ril- 

I entertain some doubts os to Guicciar- lage in that eounty, and immortalized 

dini's estimate of the number of houses. Its name by their manufacture. It soon 
If at least he was accurate, more than reached Norwich, though not consplc- 
half of the etty mnst since have been nous till the reign of Edward I. Hist 
demolished or become uninhahited, of Norfolk, vol. U. Macphrrson speaks 
wldeh its present appearance does not of it for the first time in 1827. There 
indicate; for Ghent, though not very were several guilds of weavers in the 
flourishing, by no means presents the time of Henry II. Lyttelton, vol. ii. 
decay and dilapidation of several Italian p. 174. 

towns. • Macphcrson’s Annals of Commerce, 

■ Guieeiardlni, p. 862 ; Mein, de Co- vol. i. p. 412. from Walter Hemingford. 
mines, I. v. c. 17 ; Meyer, fol. 834; Mac- I am considerably indebted to this labo- 
pherson’s Annals of Commerce, vol. i. rious and useful pnb’tcnMon, which has 
p. 647, 661. superseded that of A nderson. 
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Prohibitions of the same nature, though with a different 
object, were frequently imposed on the trade between England 
and Flanders by Edward I. and his son. As their political 
connections fluctuated, these princes gave full liberty and set- 
tlement to the Flemish merchants, or banished them at once 
from the country. 1 * * Nothing could be more injurious to Eng- 
land than this arbitrary vacillation. The Flemings were in 
every respect our natural allies ; but besides those connections 
with France, the constant enemy of Flanders, into which 
both the Edwards occasionally fell, a mutual alienation had 
been produced by the trade of the former people with 
Scotland, a trade too lucrative to be resigned at the king of 
England’s request.* An early instance of that conflicting 
selfishness of belligerents and neutrals, which was destined to 
aggravate the animosities and misfortunes of our own time.* 
A more prosperous era began with Edward III., the father, 
as he may almost be called, of English commerce, 
woollen a title not indeed more glorious, but by which he 

manufiic- ma y perhaps claim more of our gratitude than as 

the hero of Crecy. In 1331 he took advantage of 
discontents among the manufacturers of Flanders to invite 
them as settlers into his dominions. 4 They brought the finer 
manufacture of woollen cloths, which had been unknown in 
England. The discontents alluded to resulted from the mo- 
nopolizing spirit of their corporations, who oppressed all arti- 
sans without the pale of their community. The history of 
corporations brings home to our minds one cardinal truth, that 
political institutions have very frequently but a relative and 
temporary usefulness, and that what forwarded improvement 
during one part of its course may prove to it in time a most per- 
nicious obstacle. Corporations in England, we may be sure, 
wanted nothing of their usual character; and it cost Edward 
no little trouble to protect his colonists from the selfishness and 

l Rymer, t. U. p. 82, 60, 787, 949, 966 ; they should feed on fat beef and mutton, 
t. ill. p. 638, 1106, et alihl. till nothing hut their fulness should 

> Kymer, t. ill. p. 769. A Flemish stint their stomachs ; their beds should 

factory was established at Berwick about be good, and their bedfellows better, see- 

1286. Macpherson. ing the richest yeomen in England wonld 

s In 1295 Edward I. made masters of not disdain to marry their daughters 
neutral ships in English ports find secu- unto them, and such the English beau- 
rity not to trade with France. Rymer, ties that the moat envious foreigners 
t. ii. p. 679. could not hut commend them." Ful- 

* Rymer, t. iv. p. 491, fco. Fuller icr’s Church History, quoted in Biome 
draws a notahle picture of the induce- field’s Hist, of Norfolk, 
meats held out to the Flemings. " Here 
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from the blind nationality of the vulgar. 1 The emigration of 
Flemish weavers into England continued during this reign, 
and we find it mentioned, at intervals, for more than a century. 

Commerce now became, next to liberty, the leading object 
of parliament. For the greater part of our statutes Tnrrrnnil of 
from the accession of Edward III. bear relation to English 
this subject ; not always well devised, or liberal, comn>er “- 
or consistent, but by no means worse in those respects than 
such as have been enacted in subsequent ages. The occu- 
pation of a merchant became honorable ; and, notwithstanding 
the natural jealousy of the two classes, he was placed, in 
some measure, on a footing with landed proprietors. By the 
statute of apparel, in 37 Edw. III., merchants and artificers 
who had five hundred pounds value in goods and chattels 
might use the same dress as squires of one hundred pounds a 
year. And those who were worth more than this might 
dress like men of double that estate. Wool was still the 
principal article of export and source of revenue. Subsidies 
granted by every parliament upon this article were, on ac- 
count of the scarcity of money, commonly taken in kind. To 
prevent evasion of this duty seems to have been the principle 
of those multifarious regulations which fix the staple, or mar- 
ket for wool, in certain towns, either in England, or, more 
commonly, on the continent To these all wool was to be 
carried, and the tax was there collected. It is not easy, 
however, to comprehend the drift of all the provisions re- 
lating to the staple, many of which tend to benefit foreign at 
the expense of English merchants. By degrees the exporta- 
tion of woollen cloths increased so as to diminish that of the 
raw material, but the latter was not absolutely prohibited 
during the period under review ; a although some restrictions 
were imposed upon it by Edward IV. For a much earlier 
statute, in the 1 1th of Edward III., making the exportation 
of wool a capital felony, was in its terms provisional, until it 
should be otherwise ordered by the council ; and the king 
almost immediately set it aside.* 

1 Rymer, t. ▼. p. 137, 430, 640. ions should be admitted into England 

* In 1409 woollen ciatlu formed gnat 27 II. VI. o. 1. The system of prohibit- 
port of our exports, and were extensive- ing the import of foreign wrought goods 

ly need over Spain and Italy. And in was acted Upon very extensively in Ed- 

1449, English cloths having been prohlh- ward IV. ’a reign. 

ited by the duke of Burgundy, it was « Stat. 11 E. III. e. 1. Biackstone 
enacted that, until he should repeal this says that transporting wool out of the 

ordinance, no merchandise of his domln- kingdom, to the detriment of our staple 

VOL. III. 20 
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A manufacturing district, as we see in our own country, 
sends out, as it were, suckers into all its neigh- 
borhood. Accordingly, the woollen manufacture 
France and spread from Flanders along the banks of the Rhine 
enrnrny. an( j ; nto (] ie northern provinces of France . 1 I am 
not, however, prepared to trace its history in these regions. 
In Germany the privileges conceded by Henry V. to the 
free cities, and especially to their artisans, gave a soul to 
industry ; though the central parts of the empire were, for 
many reasons, very ill-calculated for commercial enterprise 
during the middle ages . 2 But the French towns were never 
so much emancipated from arbitrary power as those of Ger- 
many or Flanders ; and the evils of exorbitant taxation, with 
those produced by the English wars, conspired to retard the 
advance of manufactures in France. That of linen made 
some little progress; but this work was still, perhaps, chiefly 
confined to the labor of female servants . 8 

The manufactures of Flanders and England found a mar- 
Baitic ket, not only in these adjacent countries, but in a 
trade. p ar t 0 f Europe which for many ages had only 
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been known enough to be dreaded. In the middle of the 
eleventh century a native of Bremen, and a writer much su- 
perior to most others of his time, was almost entirely ignorant 
of the geography of the Baltic ; doubting whether any one 
had reached Russia by that sea, and reckoning Esthonia and 
Courland among its islands. 1 But in one hundred years 
more the maritime regions of Mecklenburg and Pomerania, 
inhabited by a tribe of heathen Sclavonians, were subdued 
by some German princes ; and the Teutonic order some time 
afterwards, having conquered Prussia, extended a line of at 
least comparative civilization as far as the gulf of Finland. 
The first town erected on the coasts of the Baltic was Lubec, 
which owes its foundation to Adolphus count of Holstein, in 
1140. After several vicissitudes it became independent of 
any sovereign but the emperor in the thirteenth century. 
Hamburg and Bremen, upon the other side of the Ciinbric 
peninsula, emulated the prosperity of Lubec; the former city 
purchased independence of its bishop in 1225. A colony 
from Bremen founded Riga in Livonia about 1162. The 
city of Dantzic grew into importance about the end of the 
following century. Konigsberg was founded by Ottocar king 
of Bohemia in the same age. 

But the real importance of these cities is to be dated from 
their famous union into the Hanseatic confederacy. The 
origin of this is rather obscure, but it may certainly be nearly 
referred in point of time to the middle of the thirteenth cen- 
tury,* and accounted for by the necessity of mutual defence, 
which piracy by sea and pillage by land had taught the mer- 
chants of Germany. The nobles endeavored to obstruct the 
formation of this league, which indeed was in great measure 
designed to withstand their exactions. It powerfully main- 
tained the influence which the free imperial cities were at this 
time acquiring. Eighty of the most considerable places con- 
stituted the Hanseatic confederacy, divided into four colleges, 
whereof Lubec, Cologne, Brunswick, and Dantzic were the 
leading towns. Lubec held the chief rank, and became, as it 
were, the patriarchal see of the league ; whose province it 
was to preside in all general discussions for mercantile, po- 
litical, or military purposes, and to carry them into execution. 

1 Adam Bremensts, do Situ D&nlre, p. p. 802. The Utter writer thinks they 
18. (Elzcrlr edit.) were not known by the name of Bans# 

t Schmidt, t. It. p. 8. Mucphenon, so early. 
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The league had four principal factories in foreign parts, at 
London, "Bruges, Bergen, and Novogorod ; endowed by the 
sovereigns of those cities with considerable privileges, to 
which every merchant belonging to a Hanseatic town was 
entitled. 1 In England the German guildhall or factory was 
established by .concession of Henry III.; and in later periods 
the Ilanse traders were favored above many others in the 
capricious vacillations of our mercantile policy. 4 The Eng- 
lish had also their factories on the Baltic coast as far as 
Prussia and in the dominions of Denmark.* 

This opening of a northern market powerfully accelerated 
the growth of our own commercial opulence, es- 
of pecially after the woollen manufacture had begun 
Enstai to thrive. From about the middle of the four- 
trade. teenth century we find continual evidences of a 


been lord mayor some years before, entertained Edward HI. 
and the Black Prince, the kings of France, Scotland, and 
Cyprus with many of the nobility, at his own house in the 
Vintry ’and presented them with handsome gifts. 4 Philpot, 
another eminent citizen in Richard II.’s time, when the trade 
of England was considerably annoyed by privateers, hired 
1000 armed men, and despatched them to sea, where they 
took fifteen Spanish vessels with their prizes. 8 We find 
Richard obtaining a great deal from private merchants and 
trading towns. In 1379 he got 5000*. from London, 1000 
marks from Bristol, and in proportion from smaller places. 
In 1386 London gave 4000/. more, and 10,000 marks in 
1397.* The latter sum was obtained also for the coronation 
of Henry VI. T Nor were the contributions of individuals 
contemptible, considering the high value of money. Hinde, 
“citizen of London, lent to Henry IV. 2000/. in 1407, and 
Whittington one half of that sura. The merchants of the 
staple advanced 4000 1 at the same time. 8 Our commerce 
continued to be regularly and rapidly progressive during the 
fifteenth century. The famous Canynges of Bristol, under 
Henry VI. an d Edward IV, had ships of 900 tons burden.* 

- * < n 448' Schmidt', t. It. * Walsingham, p. 211. 

*tv* 612; Macpherson^B An- Mlymer, t. yii. p. 210, 341; t. yiii 


wealth. Thus, in 1363, Picard, who had 
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The trade and even the internal wealth of England reached 
so much higher a pitch in the reign of the last-mentioned 
king than at any former period, that we may perceive the 
wars of York and Lancaster to have produced no very 
serious effect on national prosperity. Some battles were 
doubtless sanguinary ; but the loss of lives in battle is soon 
repaired by a flourishing nation ; and the devastation occa- 
sioned by armies was both partial and transitory. 

A commercial intercourse between these northern and 
southern regions of Europe began about the early Intercouree 
part of the fourteenth century, or, at most, a little with the 
sooner. Until, indeed, the use of the magnet was 
thoroughly understood, and a competent skill in 
marine architecture, as well as navigation, acquired, the 
Italian merchants were scarce likely to attempt a voyage 
perilous in itself and rendered more formidable by the im- 
aginary difficulties which had been supposed to attend an ex- 
pedition beyond the straits of Hercules. But the English, 
accustomed to their own rough seas, were always more in- 
trepid, and probably more skilful navigators. Though it was 
extremely rare, even in the fifteenth century, for an English 
trading vessel to appear in the Mediterranean , 1 yet a famous 
military armament, that destined for the crusade of Richard 
I., displayed at a very early time the seamanship of our 
countrymen. In the reign of Edward II. we find mention in 
Rymer’s collection of Genoese ships trading to Flanders and 
England. His son was very solicitous to preserve the friend- 
ship of that opulent republic ; and it is by his letters to his 

l Richard III., in 1485, appointed a against all Genoese property. Rymer, 
Florentine merchant to be English con- t. viii. p. TIT, TT3. Though it is not 


310 


COMMERCE OF THE Chap. IX. Past II. 


senate, or by royal orders restoring ships unjustly seized, that 
we come by a knowledge of those facts which historians neg- 
lect to relate. Pisa shared a little in this traffic, and Venice 
more considerably ; but Genoa was beyond all competition at 
the head of Italian commerce in these seas during the four- 
teenth century. In the next her general decline left it more 
open to her rival ; but I doubt whether Venice ever main- 
tained so strong a connection with England. Through London 
and Bruges, their chief station in Flanders, the merchants 
of Italy and of Spain transported oriental produce to the 
farthest parts of the north. The inhabitants of the Baltic 
coast were stimulated by the desire of precious luxuries which 
they had never known ; and these wants, though selfish and 
frivolous, are the means by which nations acquire civilization, 
and the earth is rendered fruitful of its produce. As the car- 
riers of this trade the Hanseatic merchants resideut in Eng- 
land and Flanders derived profits through which eventually 
of course those countries were enriched. It seems that the 
Italian vessels unloaded at the marts of London or Bruges, 
and that such parts of their cargoes as were intended for a 
more northern trade came there into the hands of the Ger- 


man merchants. In the reign of Henry VI. England car- 
ried on a pretty extensive traffic with the countries around 
the Mediterranean, for whose commodities her wool and wool- 
len cloths enabled her to pay. 

The commerce of the southern division, though it did not, 
Commerce I think, produce more extensively beneficial effects 


Mediter- u P on the progress of society, was both earlier 

roneao and more splendid than that of England and the 

countries. neighboring countries. Besides Venice, which has 
been mentioned already, Amalfi kept up the commercial in- 
tercourse of Christendom with the Saracen coun- 


tries before the first crusade . 1 It was the singular 


* The Amalflt&n* are thus described Regis et Antlochi. Hmo [otiam?] frets 
by William of Apulia, apud Maratori, plurima transit. 
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fate of this city to have filled up the interval between two 
periods of civilization, in neither of which she was destined 
to be distinguished. Scarcely known before the end of the 
sixth century, Amalfi ran a brilliant career, as a free and 
trading republic, which was checked by the arms of a con- 
queror in the middle of the twelfth. Since her subjugation 
by Roger king of Sicily, the name of a people who tor a 
while connected Europe with Asia has hardly been repeated, 
except for two discoveries falsely imputed to them, those of 
the Pandects and of the compass. 

But the decline of Amalfi was amply compensated to the 
rest of Italy by the constant elevation of Pisa, Pllla 
Genoa, and Venice in the twellth and ensuing Genoa, 
ages. The crusades led immediately to this grow- Von,c<, ‘ 
ing prosperity of the commercial cities. Besides the profit 
accruing from so many naval armaments which they supplied, 
and the continual passage of private adventurers in their 
vessels, they were enabled to open a more extensive channel 
of oriental traffic than had hitherto been known. These 
three Italian republics enjoyed immunities in the Christian 
principalities of Syria ; possessing separate quarters in Acre, 
Tripoli, and other cities, where they were governed by their 
own laws and magistrates. Though the progress of com- 
merce must, from the condition of European industry, have 
been slow, it was uninterrupted ; and the settlements in Pal- 
estine were becoming important as factories, an use of which 
Godfrey and Urban little dreamed, when they were lost 
through the guilt and imprudence of their inhabitants . 1 Vil- 
lani laments the injury sustained by commerce in consequence 
of the capture of Acre, “ situated, as it was, on the coast of 
the Mediterranean, in the centre of Syria, and, as we might 
say, of the habitable world, a haven for all merchandise, 
both from the Ea>tand the West, which all the nations of 
the earth frequented for this trade.” * But the loss was soon 

judge from He position immediately present she has, I believe, no foreign 

under a steep mountain ; and what is trade at all. 1R48.) 

still ni >re material, has a very email 1 The Inhabitants of Acre were noted, 

port. According to our notions of trade, in an age not very pure, for the excess 

she could never have onjoyed much ; the of their vices. In 1291 they plundered 

lines quoted from William of Apulia are some of tho subjects of a neighboring 

to be taken as a poet's panegyric. It is Mohammedan prince, and, refusing rep- 

of course a question of degree ; Amalfi a ration, tho city was besieged and taken 

was no doubt a commercial republic to by storm. Muratori, ad ann. Gibbon. 

the extent of her capacity ; bnt those c. 69. 

who have ever been on the coast must > Vlllsni, 1. rll. o. 144 

be aware how limited that was. At 
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retrieved, not perhaps by Pisa and Genoa, but by Venice, * 
who formed connections with the Saracen governments, 
and maintained her commercial intercourse with Syria and 
Egypt by their license, though subject probably to heavy ex- 
actions. Sanuto, a Venetian author at the beginning of the 
fourteenth century, has left a curious account of the Levant 
trade which his countrymen carried on at that time. Their 
imports it is easy to guess, and it appears that timber, brass, 
tin, and lead, as well as the precious metals, were exported 
to Alexandria, besides oil, saffron, and some of the productions 
of Italy, and even wool and woollen cloths . 1 * The European 
side of the account had therefore become respectable. 

The commercial cities enjoyed as great privileges at Con- 
stantinople as in Syria, and they bore an eminent part in the 
vicissitudes of the Eastern empire. After the capture of 
Constantinople by the Latin crusaders, the Venetians, having 
been concerned in that conquest, became, of course, the fa- 
vored traders under the new dynasty ; possessing their own 
district in the city, with their magistrate or podestn, ap- 
pointed at Venice, and subject to the parent republic. When 
the Greeks recovered the seat of their empire, the Geno- 
ese, who, from jealousy of their rivals, had contributed to 
that revolution, obtained similar immunities. This powerful 
and enterprising state, in the fourteenth century, sometimes 
the ally, sometimes the enemy, of the Byzantine court, main- 
tained its independent settlement at Pera. From thence she 
spread her sails into the Euxine, and, planting a colony at 
Caffa in the Crimea, extended a line of commerce with the 
interior regions of Asia, which even the skill and spirit of 
our own times has not yet been able to revive . 3 


1 Mitcpherson, p. 490. eller with a conplo of interpreters and a 

« Capmany, Memories IUstoricas, t. servant. The Venetians had also a set- 
iii. preface, p. 11 ; and part 2, p. 131. tlement in the Crimea, and appear, by 
His authority is Bulduccl Pcgalottl, a a passage in Petrarch’s fetters, to have 
Florentine writer upon commerce about possessed some of the trade through 
1340, whose work I have never seen. It Tartury. In a letter written from Ven- 
appears from Balducci that the route to ice. after extolling in too rhetorical a 
China was from Asoph to Astrakan, and mnnner the commerro of that republic, 
thence, by a variety of places which can- he mentions a particular ship that had 
not be found in modern maps, to Cam- just sailed for the Black Sea. Et ipsa 
baiu, probably Pekin, the capita! city quldem Tnnaim it visura, nostri enim 
of China, which he describes as being maris navigatlo non ultra tendltur ; 
one hundred miles in circumforence. comm vero allqul, quos hsec fert, illio 
The journey was of rather more than iter [instituent] earn egressuri. nee an tea 
eight months, going and returning ; and snbstituri, quint Oange et Caucaao su- 

he assures us it was perfectly secure, not Derate, ad Indos atquo extremes Seres et 
only for caravans, but for a single trav- Orien talent porveniatur Oeeanum. Bn 
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The French provinces which border on the Mediterranean 
Sea partook in the advantages which it offered. Not only 
Marseilles, whose trade had continued in a certain degree 
throughout the worst ages, but Narbonne, Nismes, and espe- 
cially Montpelier, were distinguished for commercial pros- 
perity. 1 A still greater activity prevailed in Catalonia. 
From the middle of the thirteenth century (for we need not 
trace the rudiments of its history) Barcelona began to emu- 
late the Italian cities in both the branches of naval energy, 
war and commerce. Engaged in frequent and severe hos- 
tilities with Genoa, and sometimes with Constantinople, while 
their vessels traded to every part of the Mediterranean, and 
even of the English Channel, the Catalans might justly be 
reckoned among the first of maritime nations. The com- 
merce of Barcelona has never since attained so great a height 
as in the fifteenth century. 3 

The introduction of a silk manufacture at Palermo, by 
Roger Guiscard in 1148, gave perhaps the ear- T1 , elr 
liest impulse to the industry of Italy. Nearly manu&c- 
about the same time the Genoese plundered two ture *' 
Moorish cities of Spain, from which they derived the same 
art. In the next age this became a staple manufacture of 
the Lombard and Tuscan republics, and the cultivation of 
mulberries was enforced by their laws. 8 Woollen stuffs, 
though the trade was perhaps less conspicuous than that of 
Flanders, and though many of the coarser kinds were im- 
ported from thence, employed a multitude of workmen in 
Italy, Catalonia, and the south of France. 4 Among the trad- 
ing companies into which the middling ranks were distrib- 
uted, those concerned in silk and woollens were most numer- 
ous and honorable.* 

qno ardens et inexplebllis habendl Kills * The history of Italian states, and 
homlnnm mentua rapit! Petrarcse especially Florence, will speak for the 
Opera, Senii. 1. ii. ep. 8, p. 760 edit. 1681. first country ; Capmany attests the wooi- 

1 Ilist. do Languedoc, t. 111. p. 631; t. len manufacture of the second — Mem. 

It. p. 617. Mem. do i’Acad. des Inscrip- Hist, de Barcel. t. 1. part 3, p. 7, &c.; 
tions, t. xxxvii. and Vaissette that of Carcass, nne and 

2 Cnpmany, Memoriae Hlstorleas de its vicinity — Hist, de Lang. t. It. p. 617. 

Barcelona, t. i. part 2. See particularly & None were admitted to the rank of 
p. 36. burgesses in the town of Aragon who 

* Muratori, dissert. 80. Benina, Rlvo- nsed any manual trade, with the excep- 
lnzlone d’ltaiia, i. xir. c. 11. The latter tion of dealers in fine cloths. The wool. 
writer is of opiuior, that mn lberries were ien manufacture of pain did not at any 
not cultivated as an important object time become a considerable article of ex- 
tiU nfter 1300, nor even to any great ex- port, nor even supply the Internal con- 
tent till after 1500 ; the Itullnn mauufac- sumption, as Capmany has well shown, 
turers buying most of their silk from Memoriae Historicas, t. ill p. 825 et 
Spain or the Levant seq., and Edinburgh Review, voi. x. 
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A property of a natural substance, long overlooked even 
though it attracted observation by a different peculiarity, has 
influenced by its accidental discovery the fortunes 
o? u!e tion of mankind more than all the deductions of phi- 
mnriner’8 losophy. It is, perhaps, impossible to ascertain 
oompase. e j >oc tj when the polarity of the magnet was 

first known in Europe. The common opinion, which ascribes 
its discovery to a citizen of Amalfi in the fourteenth century, 
is undoubtedly erroneous. Guiot de Provins, a French poet, 
who lived about the year 1200, or, at the latest under St. 
Louis, describes it in the most unequivocal language. James 
de Vitry, a bishop in Palestine, before the middle of the thir- 
teenth century, and Guido Guinizzelti, an Italian poet of the 
same time, are equally explicit. The French, as well as Ital- 
ians, claim the discovery as their own ; but whether it were 
due to either of these nations, or rather learned from their 
intercourse with the Saracens, is not easily to be ascertained. 1 
For some time, perhaps, even this wonderful improvement in 
the art of navigation might not be universally adopted by 
vessels sailing within the Mediterranean, and accustomed to 
their old system of observations. But when it became more 
established, it naturally inspired a more fearless spirit of ad- 

1 Boucher, the French translator of well known In the thirteenth century ; 
n Consolato dei Mare, says that Edrlssi, and puts an end altogether to the pre- 
n Saracen geographer who lived about tensions of Fiavio Gloju, if such a person 
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venture. It was not, as lias been mentioned, till tlie begin- 
ning of the fourteenth century that the Genoese and other 
nations around lhat inland sea steered into the Atlantic Ocean 
towards England and Flanders. This intercourse with the 
northern countries enlivened their trade with the Levant by 
the exchange of productions which Spain and Italy do not 
supply, and enriched the mercliants by means of whose capi- 
tal the exports of London and of Alexandria were conveyed 
into each other’s harbors. 

The usual risks of navigation, and those incident to commer- 
cial adventure, produce a variety of questions in ev- Maritime 
ery system of jurisprudence, which, though always **"*• 
to be determined, as far as possible, by principles of natural 
justiee, must in many cases depend upon established cus- 
toms. These customs of maritime law were anciently reduced 
into a code by the Rhodians, and the Roman emperors pre- 
served or reformed the constitutions of that republic. It would 
be hard to say how far the tradition of this early jurisprudence 
survived the decline of commerce in the darker ages ; but 
after it began to recover itself, necessity suggested, or recol- 
lection prompted, a scheme of regulations resembling in some 
degree, but much more enlarged than those of antiquity. 
This was formed into a written code, II Consolato del Mare, 
not much earlier, probably, than the middle of the thirteenth 
century; and its promulgation seems rather to have pro- 
ceeded from the citizens of Barcelona than from those of 
Pisa or Veniee, who have also claimed to be the first legisla- 
tors of the sea . 1 Besides regulations simply mercantile, this 
system has defined the mutual rights of neutral and belliger- 
ent vessels, and thus laid the basis of the positive law of na- 
tions in its most important and disputed cases. The king of 

t Boucher supposes it to hare been ought perhaps to outweigh every other, 
compiled at Barcelona about 900; but asserts aod seems to prove them to have 

his rcasonlogs are Inconclusive, t. i. p. been enacted by the mercantile magis 

72; and Indeed Barcelona at that time trates of Barcelona, under the reign of 
was little, if at all, better thao a fishing- James the conqueror which Is much the 
town. Some arguments might be drawn same period. Codtgo de las Costnmbres 
in favor of Pisa from the expressions Maritlmas de Barcelona, Madrid, 1791. 
of Henry IV. ’s charter granted to that But, by whatever nation they were re- 
city in 1081. Consuetudloes, quns ha- duced Into their present form, these lavra 
bent de mart, sic 11s obserrabimus elcut were certainly the ancient aod establish- 
lllorum est consuetudo. Muratori, Dls- ed usages of the Medltcrraoenn stateB: 
tert. 46. Giannooo seems to think the and Pisa may very probably have taken 
collerUon was complied about the reign a great share In first practising what a 

of Louis IX. 1. xi. e. 6. Cupmany, the century or two afterwards was rendered 

last Spanish editor, whose authority more precise at Barcelona. 
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France and count of Provence solemnly acceded to this 
maritime code, which hence acquired a binding force within 
the Mediterranean Sea ; and in most respects the law mer- 
chant of Europe is at present conformable to its provisions. 
A set of regulations, chiefly borrowed from the Consolato, 
was compiled in France under the reign of Louis IX., and 
prevailed in their own country. These have been denomi- 
nated the laws of Oleron, from an idle story that they were 
enacted by Richard I., while his expedition to the Holy Land 
lay at anehor in that island. 1 Nor was the north without its 
pceuliar code of maritime jurisprudence ; namely, the Ordi- 
nances of Wisbuy, a town in the isle of Gothland, princi- 
pally compiled from those of Oleron, before the year 1400, 
by which the Baltie traders were governed * 

There was abundant reason for establishing among mari- 
Freqnency time nations some theoiy of mutual rights, and for 
or piracy. seeuring the redress of injuries, as far as possible, 
by means of acknowledged tribunals. In that state of bar- 
barous anarchy which so long resisted the coercive authority 
of civil magistrates, the sea held out even more temptation 
and more impunity than the land ; and when the laws had 
regained their sovereignty, and neither robbety nor private 
warfare was any longer tolerated, there remained that great 
common of mankind, unclaimed by any king, and the liberty 
of the sea was another name for the security of plunderers. 
A pirate, in a well-armed quiek-sailing vessel, must feel, I 
suppose, the enjoyments of his exemption from eontrol more 
exquisitely than any other freebooter; and darting along the 
bosom of the oeean, under the impartial radiance of the 
heavens, may deride the dark concealments and hurried 
flights of the forest robber. His occupation is, indeed, ex- 
tinguished by the civilization of later ages, or confined to dis- 
tant climates. But in the thirteenth and fourteenth centu- 
ries, a rieh vessel was never seeure from attaek; and neither 
restitution nor punishment of the criminals was to be ob- 
tained from governments who sometimes feared the plunderer 


srson, p. 858. Boucher sup- by a wall till 1288, a proof that It could 
j to be registers of actual not hare been previously a town of much 
decisions. Importance. It flourished chiefly in the 

« I hare only the authority of Bou- first part of the fourteenth century, and 
cher for referring the Ordinances of Wls- was at that Ume an independent repub- 
buy to the year 1400. Beckman imag- lie, but fell under the yoke of Denmark 
ines them to be older than those of before the end of the same age. 

Oleron. But Wisbuy was not enclosed 
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and sometimes connived at the offence. * 1 * * Mere piracy, how- 
ever, was not the only danger. The maritime towns of Flan- 
ders, Franee, and England, like the free republics of Italy, 
prosecuted their own quarrels by arms, without asking the 
leave of their respective sovereigns. This prac- La* of 
tiee, exactly analogous to that of private war rt, P riNl1 ®. 
in the feudal system, more than once involved the kings of 
France and England in hostility. 8 But where the quarrel 
did not proceed to such a length as absolutely to engage two 
opposite towns, a modification of this ancient light of re- 
venge formed part of the regular law of nations, under the 
name of reprisals. Whoever was plundered or injured by 
the inhabitant of another town obtained authority from his 
own magistrates to seize the property of any other person 
belonging to it, until his loss should be compensated. This 
law of reprisal was not eonfined to maritime places ; it pre- 
vailed in Lombardy, and probably in the German cities. 
Thus, if a citizen of Modena was robbed by a Bolognese, he 
complained to the magistrates of the former city, who rep- 
resented the case to those of Bologna, demanding redress. 
If this were not immediately granted, letters of reprisals 
were issued to plunder the territory of Bologna till the in- 
jured party should be reimbursed by sale of the spoil. 8 In 
the laws of Marseilles it is declared, “ If a foreigner take 
anything from a citizen of Marseilles, and he who ha3 juris- 
diction over the said debtor or unjust taker does not cause 
right to be done in the same, the rector or consuls, at the pe- 
tition of the said citizen, shall grant him reprisals upon all the 
goods of the said debtor or unjust taker, and also upon the 
goods of others who are under the jurisdiction of him who 
ought to do justiee, and would not, to the said citizen of 
Marseilles.” * Edward III., remonstrates, in an instrument 
published by Rymer, against letters of marque granted by 
the king of Aragon to one Berenger de la Tone, who had 
been robbed by an English pirate of 2000/., alleging that, in 


ind of thorn with the 

imj and Danmark. 

il enry produced frays 

r different English town*. Thun, 

me v'lnque Porta and other trading In 1264 the Wlncbelaea mariner* at- 
is of England were In a constant tacked a Yarmouth galley, and killed 
of hostility with their opposite some of her men. Matt Paris, apnd 

1 the reigns of Edward I. Macpherson. 

■-ht quote almost half 

n Rymer in proof of 
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asmuch as lie had always been ready to give redress to the 
party, it seemed to his counsellors that there was no just 
cause for reprisals upon the king’s or his subjects’ property. 1 
This passage is so far curious as it asserts the existence of 
a customary law of nations, the knowledge of which was al- 
ready a sort of learning. Sir E. Coke speaks of this right 
of private reprisals as if it still existed ; * and, in fact, there 
are instances of granting such letters as late as the reign of 
Charles I. 


A practice, founded on the same principles as reprisal, though 
Liability rather less violent, was that of attaching the goods 

for 'each* or P ersons resident foreigners for the debts of 
othCT’s their countrymen. This indeed, in England, was 
a«hu. not con fi n ed to foreigners until the statute of 
Westminster I. c. 23, whieh enaets that “no stranger who 
is of this realm shall be distrained in any town or market 
for a debt wherein he is neither principal nor surety.” 
Henry III. had previously granted a charter to the burgesses 
of Lubec, that they should “ not be arrested for the debt of 
any of their countrymen, unless the magistrates of Lubec 
neglected to compel payment.” 8 But by a variety of 
grants from Edward II. the privileges of English subjects 
under the statute of Westminster were extended to most 
foreign nations. 4 This unjust responsibility had not been 
confined to civil cases. One of a company of Italian mer- 
chants, the Spini, having killed a man, the officers of justice 
seized the bodies and effects of all the rest* 

If under all these obstacles, whether created by barbarous 
Grent manners, by national prejudice, or by the fraudu- 
profltsot lent and arbitrary measures of princes, the mer- 
trade ’ chants of different countries became so opulent as 

almost to rival the ancient nobility, it must be ascribed to the 


greatness of their commercial profits. The trading com- 
panies possessed either a positive or a virtual monopoly, and 
held the keys of those eastern regions, for the luxuries of 
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which the progressive refinement of manners produced an 
increasing demand. It is not easy to determine the average 
rate of profit; 1 * but we know that the interest of Bndhlgh 
money was exceedingly high throughout the mid- rate of 
die ages. At Verona, in 1228, it was fixed by law lntOT * 8t - 
at twelve and a half per cent.; at Modena, in 1270, it seems 
to have been as high as twenty. 3 The republic of Genoa, 
towards the end of the fourteenth century, when Italy had 
grown wealthy, paid only from seven to ten per cent, to her 
creditors.® But in France and England the rate was far 
more oppressive. An ordinance of Philip the Fair, in 1311, 
allows twenty per cent, after the first year of the loan. 4 * * Un- 
der Henry III., according to Matthew Paris, the debtor paid 
ten per cent, every two months ; * but this is absolutely in- 
credible as a general practice. This was not merely owing 
to scarcity of money, but to the discouragement which a 
strange prejudice opposed to one of the most useful and le- 
gitimate branches of commerce. Usury, or lending money 
for profit, was treated as a crime by the theologians of the 
middle ages ; and though the superstition has’ been eradica- 
ted, some part of the prejudice remains in our legislation. 
This trade in money, and indeed a great part of inland trade 
in general, had originally fallen to the Jews, who Money 
were noted for their usury so early as the sixth dmiinct or 
century. 8 For several subsequent ages they con- 8 8W, ‘ 
tinued to employ their capital and industry to the same ad- 
vantage, with little molestation from the clergy, who always 
tolerated their avowed and national infidelity, and often with 
some encouragement from princes. In the twelfth century 
we find them not only possessed of landed property in Lan- 
guedoc, and cultivating the studies of medicine and Rabbinical 
literature in their own academy at Montpelier, under the pro- 
tection of the count of Toulouse, but invested with civil 
offices. 7 Raymond Roger, viscount of Carcasonne, directs a 
writ “ to his bailiffs, Christian and Jewish.” * It was one of 

I In the remarkable speech of the annnat Internet of money, m ten per 

Doge Morenlgo, quoted In another place, cent, at Barcelona In 1435. Capmany, 
col. I p. 466, the annual profits made by 1. 1. p. 209. 

Venice on her mercantile capital is reck- < Du Cange, ▼. Uenra. 

oned at forty per cent. » Muratori, Dias. 16. 

» Mnratorl. Dissert. 16. • Oreg. Turon. I. It. 

* Blsarri, Hist. Oenuens. p. 797. The T Hist, de Languedoc, t. II. p 617 1 fc 

rate of discount on bills, which may not 111. p. 681. 

hero exactly corresponded to the storage » Id. t. ill. p. 121. 
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the conditions imposed by the church on the count of Tou- 
louse, that he should allow no Jews to possess magistracy in 
his dominions. 1 II But in Spain they were placed by some of 
the municipal laws on the footing of Christians, with respect 
to the composition for their lives, and seem in no other Eu- 
ropean country to have been so numerous or considerable. 9 
The diligence and expertness of this people in all pecuniary- 
dealings recommended them to princes who were solicitous 
about the improvement of their revenue. We find an article 
in the general charter of privileges granted by Peter IU. of 
Aragon, in 1283, that no Jew should hold the office of a 
bayle or judge. And two kings of Castile, Alonzo XI. and 
Peter the Cruel, incurred much odium by employing Jewish 
ministers in their treasury. Bnt, in other parts of Europe, 
their condition had, before that time, begun to change for the 
worse — partly from the fanatical spirit of the crusades, 
which prompted the populace to massacre, and partly from 
the jealousy which their opulence excited. Kings, in order 
to gain money and popularity at once, abolished the debts 
due to the children of Israel, except a part which they re- 
tained as the price of their bounty. One is at a loss to con- 
ceive the process of reasoning in an ordinance of St. Louis 
where, “ for the salvation of his own soul and those of his 
ancestors, he releases to all Cliristians a third part of what 
was owing by them to Jews.” 8 Not content with such edicts, 
the kings of France sometimes banished the whole nation 
from their dominions, seizing their effects at the same time ; 
and a season of alternative severity and toleration continued 
till, under Charles VI., they were finally expelled from 
the kingdom, where they never afterwards possessed any 
legal settlement. 4 They were expelled from England under 
Edward I., and never obtained any legal permission to reside 
till the time of Cromwell. This decline of the Jews was 
owing to the transference of their trade in money to other 
hands. In the early part of the thirteenth century the mer- 
chants of Lombardy and of the south of France 8 took up the 


I Hist, de Languedoc, t. 111. p. 163. 

* Marina, Kneayo Historico-Crltlco, p. 
143. 

II Martenne Thesaurus Anecdotorum, 
1. 1. p 984. 

* Velly, t. It. p. 186. 

* The city of Cahors, in Queny, the 
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business of remitting money by bills of exchange 1 and of 
making profit upon loans. The utility of this was found so 
great, especially by the Italian clergy, who thus in an easy 
manner drew the income of their transalpine benefices, that 
in spite of much obloquy, the Lombard usurers established 
themselves in every country, and the general progress of 
commerce wore off the bigotry that had obstructed their re- 
ception. A distinction was made between moderate and ex- 
orbitant interest ; and though the casuists did not acquiesce 
in this legal regulation, yet it satisfied, even in superstitious 
times, the consciences of provident traders. 11 The Italian 
bankers were frequently allowed to farm the customs in Eng- 
land, as a security perhaps for loans which were not very 
punctually repaid.® In 1345 the Bardi at Florence, the 
greatest company in Italy, became .bankrupt, Edward III. 
owing them, in principal and interest, 900,000 gold florins. 
Another, the Peruzzi, failed at the same time, being creditors 
to Edward for 600,000 florins. The king of Sicily owed 
100,000 florins to each of these bankers. Their failure in- 
volved, of course, a multitude of Florentine citizens, and was 
a heavy misfortune to the state. 4 

I There were three species of paper dence, has been employed to weaken 
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The earliest bank of deposit, instituted for the accommoda- 
B»nk»or t ' on pri vate merchants, is said to have been 
Genoa and that of Barcelona, in 1401. 1 * * The banks of Venice 
other*. an d Genoa were of a different description. Al- 

though the former of these two has the advantage of greater 
antiquity, having been formed, as we are told, in the twelfth 
century, yet its early history is not so clear as that of Genoa, 
nor its political importance so remarkable, however similar 
might be its origin.* During the wars of Genoa in the four- 
teenth century, she had borrowed large sums of private citi- 
zens, to whom the revenues were pledged for repayment. 
The republic of Florence had set a recent, though not a very 
encouraging example of a public loan, to defray the expense 
of her war against Mastino della Scala, in 1336. The chief 
mercantile firms, as well as individual citizens, furnished 
money on an assignment of the taxes, receiving fifteen per 
cent, interest, which appears to have been above the rate of 
private usury.® The state was not unreasonably considered 
a worse debtor than some of her citizens, for in a few years 
these loans were consolidated into a general fund, or monte , 
with some deduction from the capital and a great diminution 
of interest ; so that an original debt of one hundred florins 
sold only for twenty-five. 4 But I have not found that these 
creditors formed at Florence a corporate body, or took any 
part, as such, in the affairs of the republic. The case was 
different at Genoa. As a security, at least, for their interest, 
the subscribers to public loans were permitted to receive the 
produce of the taxes by their own collectors, paying the ex- 
cess into the treasury. The number and distinct classes of 
these subscribers becoming at length inconvenient, they were 
formed, about the year 1407, into a single corporation, called 
the bank of St. George, which was from that time the sole 
national creditor and mortgagee. The government of this 
was intrusted to eight protectors. It soon became almost in- 
dependent of the state. Every senator, on his admission, 
swore to maintain the privileges of the bank, which were 
confirmed by the pope, and even by the emperor. The bank 
interposed its advice in every measure of government, and 
generally, as is admitted, to the public advantage. It 


1 Capmany, t. i. p. 218. 

* Macpherson, p. 841, from Sun u to. 

The bank of Venloa ia referred to 1171. 


* G. Villa*!, 1. *1. o. 49. 

< Matt. Vlllanl, p. 227 (to Mura tori, 
Script. Rer. Itol. t. xiy.). 
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equipped armaments at its own expense, one of which sub- 
dued the island of Corsica ; and this acquisition, like those 
of our great Indian corporation, was long subject to a com- 
pany of merchants, without any interference of the mother 
country. 1 

The increasing wealth of Europe, whether derived from 
internal improvement or foreign commerce, dis- Increaee of 
played itself in more expensive consumption, and domestic 
greater refinements of domestic life. But these ef- 0Ip "" lituro ‘ 
fects were for a long time very gradual, each generation 
making a few steps in the progress, which are hardly discern- 
ible except by an attentive inquirer. It is not till the latter 
half of the thirteenth century that an accelerated impulse ap- 
pears to be given to society. The just government and 
suppression of disorder under St. Louis, and the peaceful 
temper of his brother Alfonso, count of Toulouse and Poitou, 
gave France leisure to avail herself of her admirable fertil- 
ity. England, that to a soil not greatly inferior to that of 
France united the inestimable advantage of an insular posi- 
tion, and was invigorated, above all, by her free constitution 
and the steady industriousness of her people, rase with a 
pretty uniform motion from the time of Edward I. Italy, 
though the better days of freedom had passed away in most 
of her republics, made a rapid transition from simplicity to 
refinement “ In those times,” says a writer about the year 
1300, speaking of the age of Frederic II., “ the manners of 
the Italians were rude. A man and his wife ate off the same 
plate. There was no wooden-handled knives, nor more than 
one or two drinking cups in a house. Candles of wax or 
tallow were unknown ; a servant held a torch during supper. 
The clothes of men were of leather unlined : scarcely any 
gold or silver was seen on their dress. The common people 
ate flesh but three times a week, and kept their cold meat for 
supper. Many did not drink wine in summer. A small stock 
of corn seemed riches. The portions of women were small ; 
their dress, even after marriage, was simple. The pride of 
men was to be well provided with arms and horses ; that 
of the nobility to have lofty towers, of which all the cities 
in Italy were full. But now frugality has been changed 
for sumptuousness ; everything exquisite is sought after in 

I Bizalrrl. Hist. Qenuena. p. 797 (Antwerp, 1579) ; MachlavolU, 8tcria Florentine, 
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dress ; gold, silver, pearls, silks, and rich furs. Foreign wines 
and rich meats are required. Hence usury, rapine, fraud, 
tyranny,” &C. 1 * * This passage is supported by other testimo- 
nies nearly of the same time. The conquest of Naples by 
Charles of Anjou in 1266 seems to have been the epoch of 
increasing luxury throughout Italy. His Proven 5 al knights 
with their plumed helmets and golden collars, the chanot of 
his queen covered with blue velvet and sprinkled with lilies 
of gold, astonished the citizens of Naples. 4 Provence had 
enjoyed a long tranquillity, the natural source of luxurious 
magnificence ; and Italy, now liberated from the yoke of the 
empire, soon reaped the same fruit of a condition more easy 
and peaceful than had been her lot for several ages. Dante 
speaks of the change of manners at Florence from simplicity 
and virtue to refinement and dissoluteness, in terms very 
nearly similar to those quoted above.* 

Throughout the fourteenth century there continued to be a 
rapid but° steady progression in England of what we may de- 
nominate elegance, improvement, or luxury ; and if this was 
for a time suspended in France, it must be ascribed to the 
unusual calamities which befell that country under Philip of 
Valois and his son. Just before the breaking out of the Eng- 
lish wars an excessive fondness for dress is said to have dis- 
tinguished not only the higher ranks, but the burghers, whose 
foolish emulation at least indicates their easy circumstances. 4 
Modes of dress hardly perhaps deserve our notice on their 
own account; yet so far as their universal prevalence was a' 
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symptom of diffused wealth, we should not overlook either 
the invectives bestowed by the clergy on the fantastic ex- 
travagances of fashion, or the sumptuary laws by which it 
was endeavored to restrain them. 

The principle of sumptuary laws was partly derived from 
the small republics of antiquity, which might per- sumptuary 
haps require that security for public spirit and 
equal rights — partly from the austere and injudicious theory 
of religion disseminated by the clergy. These prejudices 
united to render all increase of general comforts odious un- 
der the name of luxury ; and a third motive more powerful 
than either, the jealousy with which the great regard any- 
thing like imitation in those beneath them, cooperated to pro- 
duce a sort of restrictive code in the laws of Europe. Some 
of these regulations are more ancient ; but the chief part 
were enacted, both in France and England, during the four- 
teenth century, extending to expenses of the table as well as 
apparel. The first statute of this description in our own 
country was, however, repealed the next year; 1 and subse- 
quent provisions were entirely disregarded by a nation which 
valued liberty and commerce too much to obey laws con- 
ceived in a spirit hostile to both. Laws indeed designed by 
those governments to restrain the extravagance of their sub- 
jects may well justify the severe indignation which Adam 
Smith has poured upon all such interference with private ex- 
penditure. The kings of France and England were un- 
doubtedly more egregious spendthrifts than any others in 
their dominions ; and contributed far more by their love of 
pageantry to excite a taste for dissipation in their people than 
by their ordinances to repress it. 

Mussus, an historian of Placentia, has left a pretty copi- 
ous account of the prevailing manners among his 
countrymen about 1388, and expressly contrasts manners of 
their more luxurious living with the style of their ItaIy ' 
ancestors seventy years before, when, as we have seen, they 
had already made considerable steps towards refinement. 
This passage is highly interesting, because it shows the regn- 

* 87 E. III. Rep. 88 K. m. Several tensive regulation was under Philip the 
other statutes of a similar nature were Pair. Vclly, t. vli. p 61 j t. xi. p. 190. 
passed in this and the ensuing reign. These attempt* to restrain what cannot 
In France, there were sumptuary laws he restrained continued even down to 
as old as Charlemagne, prohibiting or 1700. De la Mare, Traitd de la Police, t. 
taxing the use of furs ; but the first ex - 1. 1. ill 
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lar tenor of domestic economy, in an Italian city rather than 
a mere display of individual magnificence, as in most of the 
facts collected by our own and the French antiquaries. But 
it is much too long for insertion in this place . 1 No other 
country, perhaps, could exhibit so fair a picture of middle 
life: in France the burghers, and even the inferior gentry, 
were for the most part in a state of poverty at this period, 
which they concealed by an affectation of ornament; while 
our English yeomanry and tradesmen were more anxious to 
invigorate their bodies by a generous diet than to dwell in 
well furnished houses, or to find comfort in cleanliness and 
elegance . 2 The German cities, however, had acquired with 
liberty the spirit of improvement and industry. From the 
time that Henry V. admitted their artisans to the privileges 
of free burghers they became more and more prosperous ; * 
while the steadiness and frugality of the German character 
compensated for some disadvantages arising out of their in- 
land situation. Spire, Nuremberg, Ratisbon, and Augsburg 
were not indeed like the rich markets of London and Bruges, 
nor could their burghers rival the princely merchants of 
Italy; but they enjoyed the blessings of competence diffused 
over a large class of industrious freemen, and in the fifteenth 
century one of the politest Italians could extol their splen- 
did and well furnished dwellings, their rich apparel, their 
easy and affluent mode of living, the security of their rights 
and just equality of their laws . 4 
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No chapter in the history of national manners would illus- 
trate so well, if duly executed, the progress of social life as 
that dedicated to domestic architecture. The fashions of 
dress and of amusements are generally capricious cirii archl- 
and irreducible.to rule ; but every change in the toctupe - 
dwellings of mankind, from the rudest wooden cabin to the 
stately mansion, has been dictated by some principle of con- 
venience, neatness, comfort, or magnificence. Yet this most 
interesting field of research has been less beaten by our anti- 
quaries than others comparatively barren. I do not pretend 
to a complete knowledge of what has been written by these 
learned inquirers ; but I can only name one book in which 
the civil architecture of our ancestors has been sketched, 
loosely indeed, but with a superior hand, and another in 
which it is partially noticed. I mean by the first a chapter in 
the Appendix to Dr. Whitaker’s History of Whalley ; and 
by the second Mr. King’s Essays on Ancient Castles in the 
Arclueologia . 1 Of these I shall make free use in the follow- 
ing paragraphs. 

The most ancient buildings which we can trace in this 
island, after the departure of the Romans, were circular 
towers of no great size, whereof many remain in Scotland, 
erected either on a natural eminence or on an artificial mound 
of earth. Such are Conk-borough Castle in Yorkshire and 
Ca-tleton in Derbyshire, built, perhaps, according to Mr. 
King, before the Conquest.® To the lower chambers of those 


latere. Csctera icdlflda muro lapldeo version of the Saxons to Christianity; 
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gloomy keeps there was no admission of light or air except 
through long narrow loop-holes and an aperture in the roof. 
Regular windows were made in the upper apartments. Were 
it not for the vast thickness of the walls, and some marks of 
attention both to convenience and decoration in these struc- 
tures, we might be induced to consider them as rather in- 
tended for security during the transient inroad of an enemy 
than for a chieftain’s usual residence. They bear a close re- 
semblance, except by their circular form and more insulated 
situation, to the peels, or square towers of three or four sto- 
ries, which are still found contiguous to ancient mansion- 
houses, themselves far more ancient, in the northern coun- 
ties , 1 and seem to have been designed for places of refuge. 

In course of time, the barons who owned these castles 
began to covet a more comfortable dwelling. The keep was 
either much enlarged, or altogether relinquished as a place 
of residence except in time of siege ; while more convenient 
apartments were sometimes erected in the tower of entrance 
over the great gateway, which led to the inner ballium or 
court-yard. Thus at Tunbridge Castle, this part of which is 
referred by Mr. King to the beginning of the thirteenth cen- 
tury, there was a room, twenty-eight feet by sixteen, on each 
side of the gateway ; another above of the same dimensions, 
with an intermediate room over the entrance ; and one lar«-e 
apartment on the second floor occupying the whole space, 
and intended for state. The windows in this class of castles' 
were still little better than loop-holes on the basement story, 
but in the upper rooms often large and beautifully orna- 
mented, though always looking inwards to the court. Ed- 
ward I. introduced a more splendid and convenient style of 
castles, containing many habitable towers, with communi- 
cating apartments. t Con way and Carnarvon will be familiar 

examples. The next innovation was the castle-palace of 

which Windsor, if not quite the earliest, is the most magnifi- 
cent instance. Alnwick, Na worth, Hare wood, Spoft’orth 
Kenilworth, and Warwick, were all built upon this .<01161116' 
during the fourteenth century, but subsequent enlargements 
have rendered caution necessary to distinguish their original 
remains. “ The odd mixture,” says Mr. King, “ of conven- 
ience and magnificence with cautious designs for protection 

1 Whitaker's Hist. of Whatley; Lyeons’s Cumberland, p. ccvi. 



Stats of Society. CIVIL ARCHITECTURE. 


329 


and defence, and with the inconveniences of the former con- 
fined plan of a close fortress, is very striking.” The provi- 
sions for defence became now, however, little more than 
nugatory ; large arched windows, like those of cathedrals, 
were introduced into halls, and this change in architecture 
manifestly bears witness to the cessation of baronial wars 
and the increasing love of splendor in the reign of Edward 
III. 

To these succeeded the castellated houses of the fifteenth 
century, such as Herstmonceux in Sussex, Haddon Hall in 
Derbyshire, and the older part of Knowle in Kent . 1 They 
resembled fortified castles in their strong gateways, their tur- 
rets and battlements, to erect which a royal license was ne- 
cessary ; but their defensive strength could only have availed 
against a sudden affray or attempt at forcible dispossession. 
They were always built round one or two court-yards, the 
circumference of the first, when they were two, being occu- 
pied by the offices and servants’ rooms, that of the second 
by the state-apartments. Regular quadrangular houses, not 
castellated, were sometimes built during the same age, and 
under Henry VII. became universal in the superior style of 
domestic architecture . 3 The quadrangular form, as well 
from security and convenience as from imitation of conven- 
tual houses, which were always constructed upon that model, 
was generally preferred — even where the dwelling-house, 
as indeed was usual, only took up one side of the enclosure, 
and the remaining three contained the offices, stables, and 
farm-buildings, with walls of communication. Several very 
old parsonages appear to have been built in this manner . 8 It 
is, however, not very easy to discover any large fragments 
of houses inhabited by the gentry before the reign, at soon- 
est, of Edward IH., or even to trace them by engravings in 
the older topographical works, not only from the dilapidations 
of time, but because very few considerable mansions had 
been erected by that class. A great part of England af- 
fords no stone fit for building, and the vast though unfortu- 
nately not inexhaustible resources of her oak forests were 
easily applied to less durable and magnificent structures. A 
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frame of massive timber, independent of walls and resem- 
bling the inverted hull of a large ship, formed the skeleton, 
as it were, of an ancient hall — the principal beams spring- 
ing from the ground naturally curved, and forming a Gothic 
arch overhead. The intervals of these were filled up with 
horizontal planks ; but in the earlier buildings, at lea>t in 
some districts, no part of the walls was of stone . 1 Stone 
houses are, however,' mentioned as belonging to citizens of 
London, even in the reign of Henry IL ; 4 and, though not 
often perhaps regularly hewn stones, yet those scattered over 
the soil or dug from flint quarries, bound together with a 
very strong and durable cement, were employed in the con- 
struction of manorial houses, especially in the western coun- 
ties and other parts where that material is easily procured.* 
Gradually even in timber buildings the intervals of the main 
beams, which now became perpendicular, not throwing off 
their curved springers till they reached a considerable height, 
were occupied by stone walls, or where stone was expensive, 
by mortar or plaster, intersected by horizontal or diagonal 
beams, grooved into the principal piers . 4 This mode of 
building continued for a long time, and is still familiar to our 
eyes in the older streets of the metropolis and other towns, 
and in many parts of the country . 5 Early in the fourteenth 
century the art of building with brick, which had been lost 
since the Roman dominion, was introduced probably from 
Flanders. Though several edifices of that age are con- 
structed with this material, it did not come into general use 
till the reign of Henry VI.* Many considerable houses as 
well as public buildings were erected with bricks during his 
reign and that of Edward IV., chiefly in the eastern counties, 
where the deficiency of stone was most experienced. Few, 
if any, brick mansion-houses of the fifteenth century exist, 
except in a dilapidated state ; but Queen’s College and Clare 
Hall at Cambridge, and part of Eton College, are subsisting 
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witnesses to the durability of the material as it was then em- 
ployed. 

It is an error to suppose that the English gentry were 
lodged in stately or even in well-sized houses. Mcanneffl 
Generally speaking, their dwellings were almost as ofonSnary 
inferior to those of their descendants in capacity “ 0 a n n ^, on ' 
as they were in convenience. The usual arrange- 
ment consisted of an entrance-passage running through the 
house, with a hall on one side, a parlor beyond, and one or 
two chambers above, and on the opposite side, a kitchen, 
pantry, and other offices . 1 Such was the ordinary manor- 
house of the fifteenth and sixteenth centuries, as appears not 
only from the documents and engravings, but as to the latter 
period, from the buildings themselves, sometimes, though not 
very frequently, occupied by families of consideration, more 
often converted into farm-houses or distinct tenements. 
Larger structures were erected by men of great estates dur- 
ing the reigns of Henry IV. and Edward IV. ; but very 
few can be traced higher ; and such has been the effect of 
time, still more through the advance or decline of families 
and the progress of architectural improvement, than the nat- 
ural decay of these buildings, that I should conceive it diffi- 
cult to name a house in England, still inhabited by a gentle- 
man and not belonging to the order of castles, the principal 
apartments of which are older than the reign of Ilenry VII. 
The instances at least must be extremely few. a 

France by no means appears to have made a greater prog- 
ress than our own country in domestic architecture. Ex- 
cept fortified castles, I do not find in the work of a very 
miscellaneous but apparently diligent writer,® any considera- 
ble dwellings mentioned before the reign of Charles VII., 
and very few of so early a date . 4 Jacques Occur, a famous 
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merchant unjustly persecuted by that prince, had a hand- 
some bou^e at Paris as well as another at Bourges. 1 It is 
obvious that the long calamities which France endured be- 
fore the expulsion of the English must have retarded this 
em'nent branch of national improvement. 

Even in Italy, where from the size of her cities and so- 
cial refinements of her inhabitants, greater elegance and 
splendor in building were justly to be expected, The domes- 
tic architecture of the middle ages did not attain any per- 
fection. In several towns the houses were covered with 
thatch, and suffered consequently from destructive fires 
Costanzo, a Neapolitan historian near the end of the six- 
teenth century, remarks the change of manners that had o<> 
curred since the reign of Joanna IL one hundred and fifty 
years before. The great families under the queen expended 
all their wealth on their retainers, and placed their chief 
pride in bringing them into the field. They were ill lodged 
not sumptuously clothed, nor luxurious in their tables. The 
house of Caracciolo, high steward of that princess, one of the 
most powerful subjects that ever existed, having fallen into 
the hands of persons incomparably below his station, had 
been enlarged by them, as insufficient for their accommoda- 
tion.* If such were the case in the city of Naples so late 
as the beginning of the fifteenth century, we may guess how 
mean were the habitations in less polished parts of Europe. 

The two most essential improvements in architecture dur- 
ing this period, one of which had been missed by 
of chimney* the sagacity of Greece and Rome, were chimneys 
and giasa and glass windows. Nothing apparently can be 
window.. more simp i e than the former ; yet the wisdom of 
ancient times had been content to let the smoke escape by 
an aperture in the centre of the roof ; and a discovery, of 
which Vitruvius had no* a glimpse, was marie, perhaps in 
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this country, by some forgotten semibarbarian. About the 
middle of the fourteenth century the use of chimneys is dis- 
tinctly mentioned in England and in Italy ; but they are 
found in several of our castles which bear a much older 
date . 1 This country seems to have lost very early the art 
of making glass, which was preserved in France, whence 
artificers were brought into England to furnish the windows 
in some new churches in the seventh century . 4 It is said 
that in the reign of Henry III. a few ecclesiastical buildings 
had glazed windows.® Suger, however, a century before, 
had adorned his great work, the abbey of St. Denis, with 
windows, not only glazed but painted ; 4 and I presume that 
other churches of the same class, both in France and Eng- 
land, especially after the lancet-shaped window had yielded 
to one of ampler dimensions, were generally decorated in a 
similar manner. Yet glass is said not to have been em- 
ployed in the domestic architecture of France before the four- 
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teenth eentury ; 1 and its introduction into England was prob- 
ably by no means earlier. Nor indeed did it come into gen- 
eral use during the period of the middle ages. Glazed win- 
dows were considered as movable furniture, and probably 
bore a high priee. When the earls of Northumberland, as 
late as the reign of Elizabeth, left Alnwick Castle, the win- 
dows were taken out of their frames, and carefully laid by.* 
But if the domestic buildings of the fifteenth century 
Furniture would not seem very spaeious or convenient at 
or homes. p resen t, far less would this luxurious generation 
be content with their internal accommodations. A gentle- 
man’s house containing three or four beds was extraordina- 
rily well provided ; few probably had more than two. The 
walls were eommonly bare, without wainseot or even plaster ; 
except that some great houses were furnished with hangings, 
and that perhaps hardly so soon as the reign of Edward IV. 
It is unnecessary to add, that neither libraries of books nor 
pictures could have found a place among furniture. Silver 
plate was very rare, and hardly used for the table. A few 
inventories of furniture that still remain exhibit a miserable 
deficiency.' 1 And this was incomparably greater in private 
gentlemen’s houses than among citizens, and especially for- 
eign merchants. We have an inventory of the goods be- 
longing to Contarini, a rich Venetian trader, at his house in 
St. Botolph’s Lane, a.d. 1481. There appear to have been 
no less than ten beds, and glass windows are especially no- 
ticed as movable furniture. No mention however is made 
of ehairs or looking-glasses. 4 If we eompare this aeeount, 


• Pauimy, t. lit. p. 132. Villurot, t. *1. 
p. 141. Macpherson, p. 879. 

» Northumberland Household Book, 
preface, p. 16. Bishop 1’ercy says, on the 
authority of Harrison, that glass was not 
couimouiy used in the reign of Henry 


VIII. 

3 See some enrious valuations of fur- 1524 : he 
nlture and stock In trade at Colchester some eons 
In 1296 and 1301. Kdcn’s Introduct. to chant. 1 
State of the Poor. p. 20 and 25, from the parlor, bu 
Boils of Parliament. A carpenter's stock chambers, 
was valued at a shilling, and consisted of above ; a 
five tools. Other tradesmen were almost three ran 
as poor; but a tanner’s stock, if there is 
no mistake, was worth 91. 7s. 1(W.. more 
than ten times any other. Tanners were 
. . he chief t of 


bnt at one or two shillings, they had, I 
suppose, but a little silver on the rim. 

» Nichoii s illustrations, p. 119. In 
this work, among several interesting facts 
of the same class, we have another in- 
ventory of the goods of •» John Port, iate 


servant,” who died about 


and probably a mt 
d kitchen, with ti 
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however trifling in our estimation, with a similar inventory 
of furniture in Skipton Castle, the great honor of the earla 
of Cumberland, and among the most splendid mansions of 
the north, not at the same period, for I have not found any 
inventory of a nobleman’s furniture so ancient, but in 1572, 
after almost a century of continual improvement, we shall 
be astonished at the inferior provision of the baronial resi- 
dence. There were not more than seven or eight beds in 
this great castle ; nor had any of the chambers either chairs, 
glasses, or carpets. 1 It is in this sense, probably, that we 
must understand iEneas Sylvius, if he meant anything more 
than to express a traveller’s discontent, when he declares 
that the kings of Scotland would rejoice to be as well lodged 
as the second class of citizens at Nuremberg.* Few burgh- 
ers of that town had mansions, I presume, equal to the pal- 
aces of Dumferlin or Stirling, but it is not unlikely that 
they were better furnished. 

In the construction of farm-houses and cottages, especially 
the latter, there have probably been fewer changes ; Farm-houses 
and those it would be more difficult to follow. No and cottages - 
building of this class can be supposed to exist of the antiq- 
uity to which the present work is confined ; and I do not 
know that we have any document as to the inferior architec- 
ture of England, so valuable as one which M. de Paulmy has 
quoted for that of France, though perhaps more strictly appli- 
cable to Italy, an illuminated manuscript of the fourteenth 
century, being a translation of Crescendo's work on agricul- 
ture, illustrating the customs, and, among other things, the 
habitations of the agricultural class. According to Paulmy, 
there is no other difference between an ancient and a mod- 


1 Whitaker's Hint, of Craven, p. 289. 
A better notion of the accommodations 

usual in the rank immediately below 

may be collected from two inventories 
published by Strutt, one of Hr. Kermor’s 
bouse at Easton, the other Sir Adrian 
Poskcwe’s. 1 have mentioned the size of 
these gentlemen’s bouses already. In 
the former, the parlor had wainscot, a 
table and a few cbnlrs; the chambers 
above had two best beds, and there was 
one servant’s bed ; but the inferior ser- 
vants had only mattresses on the floor. 
The best chambers had window shutters 

chant, was probably better supplied than 
tbe neighboring gentry. Ilis plate how- 
ever consisted only of sixteen spoons, 


and a few gobiets and ate pots. 8ir 
Adrian Foskewe’s opulence appears to 

have been greater ; he had a service of 

silver piste, and his parlor was furnished 
with hangings. This was in 1539 ; it is 
not to be imagined that a knlgbt of the 
shire a hundred years before would have 
rivalled even this scanty provision of 
movables. Strutt’s View of Manners, 
vol. ill. p. 63. These details, trifling as 
they may appear, are absolutely neces- 
sary in order to give an idea with some 
precision of a state of national wealth so 
totally different from the present. 

• Cuperent turn egregld Scotorum reges 
qulm mediocres Nurembergm elves habi- 

tare. iEn. Sylv. npnd Schmidt, Hist, det 

Allem. t. v. p. 510. 
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ern farm-house than arises from the introduction of tiled 
roofs. 1 In the original work of Crescendo, a native of Bo- 
logna, who composed this treatise on rural affairs about the 
year 1300, an Italian farm-house, when built at least accord- 
ing to his plan, appears to have been commodious both in size 
and arrangement.* Cottages in England seem to have gen- 
erally consisted of a single room without division of stories. 
Chimneys were unknown in such dwellings till the early part 
of Elizabeth’s reign, when a very rapid and sensible im- 
provement took place in the comforts of our yeomanry and 
cottagers. 1 

It must be remembered that I have introduced this disad- 
EcciwiMtirai vantageous representation of civil architecture, as 
architecture. a proof of general poverty and backwardness in 
the refinements of life. Considered in its higher depart- 
ments, that art is the principal boast of the middle ages. 
The common buildings, especially those of a public kind, 
were constructed with skill and attention to durability. The 
castellated style displays these qualities in great perfection ; 
the means are well adapted to their objects, and its imposing 
grandeur, though chiefly resulting no doubt from massiveness 
and historical association, sometimes indicates a degree of 
architectural genius in the conception. But the most re- 
markable works of this art are the religious edifices erected 
in the twelfth and three following centuries. These struc- 
tures, uniting sublimity in general composition with the beau- 
ties of variety and form, intricacy of parts, skilful or at least 
fortunate effects of shadow and light, and in some instances 
with extraordinary mechanical science, are naturally apt to 
lead those antiquaries who are most conversant with them 
into too partial estimates of the times wherein they were 
founded. They certainly are accustomed to behold the fair- 
est side of the picture. It was the favorite and most hon- 
orable employment of ecclesiastical wealth, to erect, to en- 
large, to repair, to decorate cathedral and conventual churches. 
An immense capital must have been expended upon these 


1 1 . in. p. m. 

> Crescentlus In Commodum BuroUnm. 
(Lovanhe, absque anno.) This old edi- 
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buildings in England between the Conquest and the Refor- 
mation. And it is pleasing to observe how the seeds of gen- 
ius, hidden as it were under the frost of that dreary winter, 
began to bud in the first sunshine of encouragement. In the 
darkest period of the middle ages, especially after the Scan- 
dinavian incursions into France and England, ecclesiastical 
architecture, though always far more advanced than any other 
art, bespoke the rudeness and poverty of the times. It be- 
gan towards the latter part of the eleventh century, when 
iranquillity, at least as to former enemies, was restored, and 
some degree of learning reappeared, to assume a more noble 
appearance. The Anglo-Norman cathedrals were perhaps as 
much distinguished above other works of man in their own age, 
as the more splendid edifices of a later period. The science 
manifested in them is not, however, very great ; and their 
style, though by no means destitute of lesser beauties, is 
upon the whole an awkward imitation of Roman architec- 
ture, or perhaps more immediately of the Saracenic buildings 
in Spain and those of the lower Greek empire . 1 But about 
the middle of the twelfth century, this manner began to give 
place to what is improperly denominated the Gothic archi- 
tecture ; 1 of which the pointed arch, formed by the segments 
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of two intersecting semicircles of equal radius and described 
about a common diameter, has generally been deemed the 
essential characteristic. We are not concerned at present to 
inquire whether this style originated in France or Germany. 
Italy or England, since it was certainly almost simultaneous 
in all these countries ; 1 nor from what source it was derived 
— a question of no small difficulty. I would only venture 
to remark, that whatever may be thought of the origin of 
the pointed arch, for which there is more than one mode of 
accounting, we must perceive a very oriental character in 

p. 66, wonld be more to the pnrposo : Gorrue (Twyxlen, Decern Scriptores, col. 
Qnid dicam us columnarum jnneeam 1289). and the Temple church, dedicated 
procerltatem ? moles Ulan aubllniissimaa In 1188. are the most ancient Kngiiah 
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the vast profusion of ornament, especially on the exterior 
surface, which is as distinguishing a mark of Gothic build- 
ings as their arches, and contributes in an eminent degree 
both to their beauties and to their defects. This indeed is 
rather applicable to the later than the earlier stage of archi- 
tecture, and rather to continental than English churches. 
Amiens is in a far more florid style than Salisbury, though 
a contemporary structure. The Gothic species of architec- 
ture is thought by most to have reached its perfection, consid- 
ered as an object of taste, by the middle or perhaps the close 
of the fourteenth century, or at least, to have lost some- 
thing of its excellence by the corresponding part of the 
next age ; an effect of its early and rapid cultivation, since 
arts appear to have, like individuals, their natural progress 
and decay. The mechanical execution, however, continued 
to improve, and is so far beyond the apparent intellectual 
powers of those times, that some have ascribed the principal 
ecclesiastical structures to the fraternity of freemasons, de- 
positaries of a concealed and traditionary science. There is 
probably some ground for this opinion ; and the earlier 
archives of that mysterious association, if they existed, might 
illustrate the progress of Gothic architecture, and perhaps 
reveal its origin. The remarkable change into this new style, 
that was almost contemporaneous in every part of Europe, 
cannot be explained by any local circumstances, or the ca- 
pricious taste of a single nation . 1 * * * * * * 

It would be a pleasing task to trace with satisfactory ex- 
actness the slow, and almost perhaps insensible 
progress of agriculture and internal improvement insomedT 
during the latter period of the middle ages. But 
no diligence could recover the unrecorded history 8 ™ w ’ ™' 
of a single village ; though considerable attention has of late 
been paid to this interesting subject by those antiquaries, 
who, though sometimes affecting to despise the lights of 

i The curions subject of freemasonry to the statute of laborers, and such 

has unfortunately been treated only hy chapters are consequently prohibited, 

panegyrists or calumniators, both equal- This Is their first persecution ; thoy hare 

ly mendacious. I do not wish to pry since undergone others, and ere perhaps 

into the mysteries of the craft ; hut It reeerred for still more. It is remark- 

would be Interesting to knnw more of able, that masons were never legally ln- 

their history during the period when corporated, like other traders ; their 

they were literally architects. They are bond of union being stronger than any 
charged hy nn act of parliament, 8 H. charter. The artlclo Masonry In the 
VI. c. 1., with fixing the price of their Encyclopedia Britannica is worth read 
labor In their annual chapters, contrary log. 
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modem philosophy, are unconsciously guided by their efful- 
gence. I have already adverted to the wretched condition 
of agriculture during the prevalence of feudal tenures, as 
well as before their general establishment . 1 Yet even in the 
least civilized ages, there were not wanting partial encourage- 
ments to cultivation, and the ameliorating principle of human 
industry struggled against destructive revolutions and barba- 
rous disorder. The devastation of war from the fifth to the 
eleventh century rendered land the least costly of all gifts, 
though it must ever be the most truly valuable and perma- 
nent. Many of the grants to monasteries, which strike us as 
enormous, were of districts absolutely wasted, which would 
probably have been reclaimed by no other means. We owe 
the agricultural restoration of great part of Europe to the 
monks. They chose, for the sake of retirement, secluded re- 
gions which they cultivated with the labor of their hands.® 
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Several charters are extant, granted to convents, and some* 
times to laymen, of lands which they had recovered from a 
desert condition, after the ravages of the Saracens . 1 Some 
districts were allotted to a body of Spanish colonists, who 
emigrated, in the reign of Louis the Debonair, to live under 
a Christian sovereign . 11 Nor is this the only instance of agri- 
cultural colonies. Charlemagne transplanted part of his con- 
quered Saxons into Flanders, a country at that time almost 
unpeopled ; and at a much later period, there was a remark- 
able reflux from the same country, or rather from Holland to 
the coasts of the Baltic Sea. In the twelfth century, great 
numbers of Dutch colonists settled along the whole line be- 
tween the Ems and the Vistula. They obtained grants of 
uncultivated land on condition of fixed rents, and were gov- 
erned by their own laws under magistrates of their own elec- 
tion . 8 

There cannot be a more striking proof of the low condi- 
tion of English agriculture in the eleventh century, than is 
exhibited by Domesday Book. Though almost all England 
had been partially cultivated, and we find nearly the same 
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manors, except in the north, which exist at present, yet the 
value and extent of cultivated ground are inconceivably 
small. With every allowance for the inaccuracies and par- 
tialities of those by whom tliat famous survey was completed, 1 * * 
we are lost in amazement at the constant recutTence of two 
or three carucates in demesne, with other lands occupied by 
ten or a dozen villeins, valued altogether at forty shillings, as 
the return of a manor, which now would yield a competent 
income to a gentleman. If Domesday Book can be consid- 
ered as even approaching to accuracy in respect of these 
estimates, agriculture must certainly have made a very mate 
rial progress in the four succeeding centuries. This however 
is rendered probable by other documents. Ingulfus, abbot of 
Croyland under the Conqueror, supplies an early and inter- 
esting evidence of improvement.* Richard de Rules, lord of 
Deeping, he tells us, being fond of agriculture, obtained per- 
mission from the abbey to inclose a large portion of marsh 
for the purpose of separate pasture, excluding the Welland 
by a strong dike, upon which he erected a town, and render- 
ing those stagnant fens a garden of Eden.* In imitation of 
this spirited cultivator, the inhabitants of Spalding and some 
neighboring villages by a common resolution divided their 
marshes amongst them ; when some converting them to til- 
lage, some reserving them for meadow, others leaving them 
in pasture, they found a rich soil for every purpose. The 
abbey of Croyland and villages in that neighborhood followed 
this example. 4 This early instance of parochial inclosure is 
not to be overlooked in the history of social progress. By 
the statute of Merton, in the 20th of Henry III., the lord is 
permitted to approve, that is, to inclose the waste lands of 
his manor, provided he leave sufficient common of pasture 
for the freeholders. Higden, a writer who lived about the 
time of Richard II., says, in reference to the number of hydes 

i Ingulfus toils us that the commie- totlus tome integrd continente ; that is, 
sloncrs were pious enough to foyor Cray- it wss as general and conclusive as the 
land, returning its possessions lnaccu- last judgment wili be. 

rately, both as to measurement and a This of course is subject to the doubt 
value; non ad verum pretiuui. nec od as to the authenticity of Ingulfus. 
verum spatium nostrum monosterium * 1 Gaio, XV. Script, p. 77. 
iibrabant misericordlter, prtccaventes in * Comtnuui plebiscite vlritim inter se 
futurum regie exactionibus. p. 79. I diriseruut, ct qui Jam suas portiones 
may just observe by the way, that In- agricolautes, quiduin ad fbenum consei- 
guifus gives the plain meaning of the rentes, quidarn ut prius ad pastnram 

word Domesday, which has been dis- suorum animailum, sepamiiter jacere 

puted. The book was so called, he says, pormittentes, terrain pinguom et uberern 
pro suit gcncralitate omnia tonemouta repercrunt. p. 94. ' 


State of Society. AGRICULTURE IN ENGLAND. 


343 


and vills of England at the Conquest, that by clearing of 
woods, and ploughing up wastes, there were many more of 
each in his age than formerly . 1 And it might be easily pre- 
sumed, independently of proof, that woods were eleared, 
marshes drained, and wastes brought into tillage, during the 
long period that the house of Plantagenet sat on the throne. 
From manorial surveys indeed and similar instruments, it 
appears that in some plaees there was nearly as much ground 
cultivated in the reign of Edward III. as at the present day. 
The condition of different counties however was very far 
from being alike, and in general the northern and western 
parts of England were the most backward.* 

The culture of arable land was very imperfect. Fleta 
remarks, in the reign of Edward I. or II., that unless an 
acre yielded more than six bushels of corn, the farmer would 
be’a loser, and the land yield no rent.* And Sir John Cul- 
lum, from very minute accounts, has calculated that nine or 
ten bushels were a full average crop on an acre of wheat. 
An amazing excess of tillage accompanied, and partly, I 
suppose, produced this imperfect cultivation. In Hawsted, 
for example, under Edwani I., there were thirteen or four- 
teen hundred acres of arable, and only forty-five of meadow 
ground. A similar disproportion occurs almost invariably in 
every account we possess . 4 This seems inconsistent with the 
low priee of cattle. But we must recollect that the common 
pasture, often the most extensive part of a manor, is not in- 
eluded, at least by any specific measurement, in these surveys. 
The rent of land differed of course materially; sixpence an acre 
seems to have been about the average for arable land in the 
thirteenth century,* though meadow was at double or treble 
that sum. But the landlords were naturally solicitous to 
augment a revenue that became more and more inadequate 
to their luxuries. They grew attentive to agricultural con- 
cerns, and perceived that a high rate of produce, against 
which their less enlightened ancestors had been used to 

I 1 (lain, XV. Script, p. 201. * Cullum, p. 100, 220. Eden's State of 

> A good deal of information upon the Poor, Ac. p. 48. Whitaker’s Craven, p. 
fbrmer state of agriculture will he fbund 45, 838. 

in Cullnm's History of Hawsted. Blome- » I Infer this from a number of passa- 
fleld's Norfolk is In this respect among ges In Blomefield, Cullum, and other 
the me st valuable of our local histories, writers. Henrne says, that an acre was 
Sir Frederic Eden, in the first part of his often called Solldata teme ; because the 

excellent work on the poor, has collected yearlv rent of one on the belt land was a 

seveinl interesting facts shilling. Lib. Nig. Scaco. p. 81. 

* L ii. c. 8. 
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clamor, would bring much more into their coffers than it 
took away. The exportation of eorn had been absolutely 
prohibited. But the statute of the 15th Henry VI. c. 2, re- 
citing that “on this aceount, farmers and others who use 
husbandry, cannot sell their com but at a low price, to the 
great damage of the realm,” permits it to be sent anywhere 
but to the king’s enemies, so long as the quarter of wheat 
shall not exceed 6s. 8 d. in value, or that of barley 3 j. 

The priee of wool was fixed in the thirty-second year of 
the same reign at a minimum, below which no person was 
suffered to buy it, though he might give more ; 1 a provision 
neither wise nor equitable, but obviously suggested by the 
same motive. Whether the rents of land were augmented 
in any degree through these measures, I have not perceived ; 
their great rise took plaee in the reign of Henry VIII., or 
rather afterwards. 2 * The usual priee of land under Edward 
IV. seems to have been ten years’ purchase.* 

It may easily be presumed that an English writer ean 
Ite Condon furnish very little information as to the state of 
and'ita™ agriculture in foreign countries. In such works 
*“ ta y ' relating to Franee as have fallen within my 
reach, I have found nothing satisfactory, and cannot pre- 
tend to determine, whether the natural tendency of mankind 
to ameliorate tlieir condition had a greater influence in pro- 
moting agriculture, or the vices inherent in the actual order 
of society, and those publie misfortunes to whieh that king- 
dom was exposed, in retarding it. 4 The state of Italy was 
far different ; the rieh Lombard plains, still more fertilized 
by irrigation, became a garden, and agriculture seems to have 
reached the excellence which it still retains. The constant 
warfare indeed of neighboring cities is not very favorable to 
industry ; and upon this account we might ineline to place 
the greatest territorial improvement of Lombardy at. an era 
rather posterior to that of her republican government ; but 
from this it primarily sprung ; and without the subjugation 
of the feudal aristocracy, and that perpetual demand upon 

i Rot. P»rl. vol. T. p. 276. year. It is not surprising that he lived 

< A passage in Bishop Latimer’s *er- as plentifully as his son describes, 

mons, too often quoted to require repetl- » Rymer, t. xli p. 204. 

tion, shows that land was mueh underlet « Volly and Vlllaret scarcely mention 
about the end of the fifteenth century, this subject; and Le Grand merely tells 
His fiither, he says, kept half a doien us that It was entirely neglected ; but 
husbandmen, and milked thirty eows, the details of such an art, even in Its 
on a farm of throe or four pounds a state of neglect, might be interesting. 
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the fertility of the earth which an increasing population of 
citizens produced, the valley of the Po would not have yielded 
more to human labor than it had done for several preceding 
centuries. 1 Though Lombardy was extremely populous in 
the thirteenth and fourteenth centuries, she exported large 
quantities of com.® The very curious treatise of Crcscentius 
exhibits the full details of Italian husbandry about 1300, and 
might afford an interesting comparison to those who are 
acquainted with its present state. That state indeed in many 
parts of Italy displays no symptoms of decline. But what- 
ever mysterious influence of soil or climate has scattered the 
seeds of death on the western regions of Tuscany, had not 
manifested itself in the middle ages. Among uninhabitable 
plains, the traveller is struck by the ruins of innumerable 
castles and villages, monuments of a time when pestilence 
was either unfelt, or had at least not forbade the residence of 
mankind. Volterra, whose deserted walls look down upon 
that tainted solitude, was once a small but free republic; 
Siena, round whom, though less depopulated, the malignant 
influence hovers, was once almost the rival of Florence. So 
melancholy and apparently irresistible a decline of culture 
and population through physical causes, as seems to have 
gradually overspread that portion of Italy, has not perhaps 
been experienced in any other part of Europe, unless we 
except Ieeland. 

The Italians of the fourteenth century seem to have paid 
some attention to an art, of which, both as related 
to cultivation and to architecture, our own fore- ° n ” 8 ‘ 
fathers were almost entirely ignorant. Crescentius dilates 
upon horticulture, and gives a pretty long list of herbs both 
esculent and medicinal.* His notions about the ornamental 
department are rather beyond what we should expect, and I 
do not know that his scheme of a flower-garden eould be 
much amended. His general arrangements, which are 
minutely detailed with evident fondness for the subject, would 
of course appear too formal at present ; yet less so than 
those of subsequent times; and though acquainted with 
what is called the topiary art, that of training or cutting 
trees into regular figures, he does not seem to run into its 
extravagance. Regular gardens, according to Paulmy, were 

> Mur* tori, Dissert. 21. > 

a Denlna, L yi. 
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not mAde in France till the sixteenth or even seventeenth 
century ; 1 yet one is said to have existed at the Louvre, of 
much older construction.* England, I believe, had nothing 
of the ornamental kind, unless it were some trees regularly 
disposed in the orchard of a monastery. Even the common 
horticultural art for culinary purposes, though not entirely 
neglected, since the produce of gardens is sometimes men- 
tioned in ancient deeds, had not been cultivated with much 
attention.* The esculent vegetables now most in use were 
introduced in the reign of Elizabeth, and some sorts a great 
deal later. 

I should leave this slight survey of economical history 
Changes in 8t ‘U ™ore imperfect, were I to make no obser- 
raine of vation on the relative values of money. Without 
money. something like precision in our notions upon this 
subject, every statistical inquiry becomes a sounds of con- 
fusion and error. But considerable difficulties attend the 
discussion. These arise principally from two causes; the 
inaccuracy or partial representations of historical writers, on 
whom we are accustomed too implicitly to rely, and the 
change of manners, which renders a certain command over 
articles of purchase less adequate to our wants than it was 
in former ages. 

The first of these difficulties is capable of being removed by 
a circumspect use of authorities. When this part of statistical 
history began to excite attention, which was hardly perhaps 
before the publication of Bishop Fleetwood’s Chronicon Pre- 
ciosum, so few authentic documents had been published with 
respect to prices, that inquirers were glad to have recourse 
to historians, even when not contemporary, for such facts as 
they had thought fit to record. But these historians were 
sometimes too distant from the times concerning which they 
wrote, and too careless in their general character, to merit 
much regard ; and even when contemporary, were often cred- 
ulous, remote from the concerns of the world, and, at the best, 
more apt to register some extraordinary phenomenon of 
scarcity or cheapness, than the average rate of pecuniary 
dealings. The one ought, in my opinion, to be absolutely 
rejected as testimonies, the other to be sparingly and diffi- 
dently admitted . 4 For it is no longer necessary to lean upon 

l t. ill. p. 145; t. xxxl. p. 258. * Men’s State of Poor, toI. I. p. 51. 

s Do la Mere, TrmitS do Ia Police, t. ill. * Sir F. Men, whoee table of prices, 

p. 880. though capable of some improvement, is 
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such uncertain witnesses. Dnring the last century a very 
laudable industry has been shown by antiquaries in the pub- 
lication of account-books belonging to private persons, regis- 
ters of expenses in convents, returns of markets, valuations 
of goods, tavern-bills, and in short every document, however 
trifling in itself, by which this important subject can be il- 
lustrated. A sufficient number of ouch authorities, proving 
the ordinary tenor of prices rather than any remarkable de- 
viations from it, are the true basis of a table, by which all 
changes in the value of money should be measured. I have 
little doubt but that such a table might be constructed from 
the data we possess with tolerable exactness, sufficient at 
least to supersede one often quoted by political economists, 
but which appears to be founded upon very superficial and 
erroneous inquiries . 1 

It is by, no means required that I should here offer such 
a table of values, which, as to every country except Eng- 
land, I have no means of constructing, and which, even as to 
England, would be subject to many difficulties.® But a reader 

perhaps the beat that ha* appeared, and partly to blunder* of transcribers, 
would, I think, have acted better, hy Annals of Commerce, vol. 1. p. 423. 
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unaccustomed to these investigations ought to have some as- 
sistance in comparing the prices of ancient times with those 
of his own. I will therefore, without attempting to ascend 
very high, for we have really no sufficient data as to the pe- 
riod immediately subsequent to the Conquest, much less that 
which preceded, endeavor at a sort of approximation for the 
thirteenth and fifteenth centuries. In the reigns of Henry III 
and Edward I., previously to the first debasement of the coin 
by the latter in 1301, the ordinary price of a quarter of wheat 
appears to have been about four shillings, and that of barley 
and oats in proportion. A sheep was rather sold high at a 
shilling, an ox might be reckoned at ten or twelve. 1 The 
value of cattle is, of course, dependent upon their breed and 
condition, and we have unluckily no early account of butch- 
er’s meat ; but we can hardly take a less multiple than about 
thirty for animal food and eighteen or twenty for com, in or- 
der to bring the prices of the thirteenth century to a level 
with those of the present day. 9 Combining the two, and set- 
ting the comparative dearness of cloth against the cheapness 
of fuel and many other articles, we may perhaps consider 
any given sum under Henry III. and Edward I. as equiva- 
lent in general command over commodities to about twenty- 
four or twenty-five times their nominal value at present. 
Under Henry VI, the coin had lost one third of its weight 
in silver, which caused a proportional increase of money 
prices;* but, so far as I can perceive, there had been no 

1 Bloinefleld’s History of Norfolk, and merclal for the application of this mer- 
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diminution in the value of that metal. We have not much 
information as to the fertility of the mines which supplied 
Europe during the middle ages j but it is probable that the 
drain of silver towards the East, joined to the ostentatious 
splendor of courts, might fully absorb the usual produce. 
By the statute 15 H. VI., c. 2, the price up to which wheat 
might be exported is iixed at 6 s. 8 d., a point no doubt 
above the average ; and the private documents of that period, 
which are sufficiently numerous, lead to a similar result. 1 
Sixteen will be a proper multiple when we would bring the 
general value of money in this reign to our present standard. 1 
[1816.] 

But after ascertaining the proportional values of money at 
different periods by a comparison of the prices in several of 
the chief articles of expenditure, which is the only fair pro- 
cess, we shall sometimes be surprised at incidental facts of 
this class which seem irreducible to any rule. These diffi- 
culties arise not so much from the relative scarcity of partic- 
ular commodities, which it is for the most part easy to ex- 
plain, as from the change in manners and in the usual mode 
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of living. We have reached in this age so high a pitch of 
luxury that we can hardly believe or comprehend die frugal- 
ity of ancient times ; and have in general formed mistaken 
notions as to the habits of expenditure which then prevailed. 
Accustomed to judge of feudal and chivalrous ages by works 
of fiction, or by historians who embellished their writings with 
accounts of occasional festivals and tournaments, and some- 
times inattentive enough to transfer the manners of the sev- 
enteenth to the fourteenth century, we are not at all aware of 
the usual simplicity with which the gentry lived under Ed- 
ward I. or even Henry VI. They drank little wine ; they had 
no foreign luxuries ; they rarely or never kept male servants 
except for husbandry ; their horses, as we may guess by the 
price, were indifferent ; they seldom travelled beyond their 
county. And even their hospitality must have been greatly 
limited, if the value of manors were really no greater than 
we find it in many surveys. Twenty-four seems a sufficient 
multiple when we would raise a sum mentioned by a writer 
under Edward I. to the same real value expressed in our 
present money, but an income of 10/. or 20/. was reckoned a 
competent estate for a gentleman ; at least the lord of a sin- 
gle manor would seldom have enjoyed more. A knight 
who possessed 150/. per annum passed for extremely rich. 1 
Yet this was not equal in command over commodities to 4000/. 
at present But this income was comparatively free from 
taxation, and its expenditure lightened by the services of his 
villeins. Such a person, however, must have been among 
the most opulent of country gentlemen. Sir John Fortes- 
cue speaks of five pounds a year as “a fair living for a yeo- 
man,” a class of whom he is not at all inclined to diminish 
the importance. 4 So, when Sir William Drury, one of the 
richest men in Suffolk, bequeaths in 1493 fifty marks to each 
of his daughters, we must not imagine that this was of greater 
value than four or five hundred pounds at this day, but re- 
mark the family pride and want of ready money which in- 
duced country gentlemen to leave their younger children in 
poverty.* Or, if we read that the expense of a scholar at the 
university in 1514 was but five pounds annually, we should 
err in supposing that he had the liberal accommodation which 

1 Mnephcrson'a Annuls, p. 424, from ■ Difference of Limited end Absolute 
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the present age deems indispensable, but consider how much 
could be afforded for about sixty pounds, which will be not 
far from the proportion. And what would a modern lawyer 
say to the following entry in the churchwarden’s accounts of 
St. Margaret, Westminster, for 1476: “ Also paid to Roger 
Fylpott, learned in the law, for his counsel giving, 8s. 8 <L, 
with fourpence for his dinner ” ? 1 Though fifteen times the 
fee might not seem altogether inadequate at present, five 
shillings would hardly furnish the table of a barrister, even if 
the fastidiousness of our manners would admit of his accept- 
ing such a dole. But this fastidiousness, which considers 
certain kinds of remuneration degrading to a man of liberal 
condition, did not prevail in those simple ages. It would 
seem rather strange that a young lady should learn needle- 
work and good breeding in a family of superior rank, paying 
for her board ; yet such was the laudable custom of the 
fifteenth and even sixteenth centuries, as we perceive by the 
Paston Letters, and even later authorities.® 

There is one very unpleasing remark which every one 
who attends to the subject of prices will be in- 
duced to make, that the laboring classes, espe- betS7plid 
daily those engaged in agriculture, were better ttukn 
provided with the means of subsistence in the pre8en 
reign of Edward III. or of Henry VI. than they are at pres- 
ent. In the fourteenth century Sir John Cullum observes a 
harvest man had fourpence a day, which enabled him in a 
week to buy a comb of wheat ; but to buy a comb of wheat 
a man must now (1784) work ten or twelve days. 8 So, un- 
der Henry VI., if meat was at a farthing and a half the 
pound, which I suppose was about the truth, a laborer earn- 
ing threepence a day, or eighteen-pence in the week, could 
buy a bushel of wheat at six shillings the quarter, and twen- 
ty-four pounds of meat for his family. A laborer at present, 
earning twelve shillings a week, can only buy half a bushel 
of wheat at eighty shillings the quarter, and twelve pounds 

I Nlchoils’s Illustrations, p. 2. One question Is the case, that this was one of 
fact of this class did, I own, stagger me. many letters addressed to the adherents 
The great earl of Warwick writes to a prl- of Warwick, in order to raise hy their 

Tate gentleman, Sir Thomas Tudenham, contribntions a considerable snm. It Is 

begging the loan of ten or twenty ponnds enrions. In this light, as an illustration 

to make up a sum he had to pay. Pas- of manners 

ton Letters, toI. i. p. 84. What way « Paston Letters, toI. i. p. 224; Cul- 
shali we make this commensurate to the lum's Hawsted, p. 182. 
present value of money? But an in- * Elat, of Hawsted, p. 228. 
genious Mend suggested, what I do not 
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of meat at seven-pence. 1 Several acts of parliament regu- 
late the wages that might be paid to laborers of different 
kinds. Thus the statute of laborers in 1350 fixed the wages 
of reapers during harvest at threepence a day without diet, 
equal to five shillings at present; that of 23 H. VI., c. 12, 
iii 1414, fixed the reapers’ wages at five-pence and those of 
common workmen in building at 3Jrf., equal to 6*. 8 d. and 
4*. 8 d . ; that of 11 II. VII., c. 22, in 1496, leaves the wages 
of laborers in harvest as before, but rather increases those of 
ordinary workmen. The yearly wages of a chief hind or 
shepherd by the act of 1444 were 1 L 4s., equivalent to about 
201., those of a common servant in husbandry 18s. 4 d n with 
meat and drink ; they were somewhat augmented by the stat- 
ute of 1496. 4 Yet, although these wages are regulated as a 
maximum by acts of parliament, which may naturally be sup- 
posed to have had a view rather towards diminishing than 
enhancing the current rate, I am not fully convinced that 
they were not rather beyond it ; private accounts at least do 
not always correspond with these statutable prices.* And it 
is necessary to remember that the uncertainty of employ- 
ment, natural to so imperfect a state of husbandry, must have 
diminished the laborers’ means of subsistence. Extreme 
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dearth, not more owing to adverse seasons than to improvi- 
dent consumption, was frequently endured. 1 But after every 
allowance of this kind I should find it difficult to resist the 
conclusion that, however the laborer has derived benefit from 
the cheapness of manufactured commodities and from many 
inventions of common utility, he is much inferior in ability 
to support a family to his ancestors three or four centuries 
ago. I know not why some have supposed that meat was a 
luxury seldom obtained by the laborer. Doubtless he could 
not have procured as much as he pleased. But, from the 
greater cheapness of cattle, as compared with com, it seems 
to follow that a more considerable portion of his ordinary 
diet consisted of animal food than at present. It was re- 
marked by Sir John Fortescue that the English lived far 
more upon animal diet than their rivals the French ; and it 
was natural to ascribe their superior strength and courage to 
this cause. 4 I should feel much satisfaction in being con- 
vinced that no deterioration in the state of the laboring class- 
es has really taken place ; yet it cannot, I think, appear ex- 
traordinary to those who reflect, that the whole population 
of England in the year 1877 did not much exceed 2,300,000 
souls, about one fifth of the results upon the last enumeration, 
an increase with which that of the fruits of the earth cannot 
be supposed to have kept an even pace.* 

The second head to which I referred, the improvements of 
European society in the latter period of the mid- i mpr oT«. 
die ages, comprehends several changes, not always 
connected with each other, which contributed to «t«r or 
inspire a more elevated tone of moral sentiment, Earop# ‘ 
or at least to restrain the commission of crimes. But the 
general effect of these upon the human character is neither 
so distinctly to be traced, nor can it be arranged with so much 
attention to chronology, as the progress of commercial wealth 

1 See that singular book,Plera Plough- believe that they were a let of beggarly 
tnan’ji Vision, P* 146{ Whitaker’* edition), *lavei*. 
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or of the arts that depend upon it. We cannot from any past 
experience indulge the pleasing vision of a constant and par- 
allel relation between the moral and intellectual energies, the 
virtues and the civilization of mankind. Nor is any problem 
connected with philosophical history more difficult than to 
compare the relative characters of different generations, es- 
pecially if we include a large geographical surface in our’ 
estimate. Refinement has its evils as well as barbarism j the 
virtues that elevate a nation in one century pass in the next 
to a different region ; vice changes its form without losing its 
essence ; the marked features of individual character stand 
out in relief from the surface of history, and mislead our 
judgment as to the general course of manners; while political 
revolutions and a bad constitution of government may always 
undermine or subvert the improvements to which more favor- 
able circumstances have contributed. In comparing, there- 
fore, the fifteenth with the twelfth century, no one would 
deny the vast increase of navigation and manufactures, the 
superior refinement of manners, the greater diffusion of liter- 
ature. But should I assert that man had raised himself in 
the latter period above the moral degradation of a more bar- 
barous age, I might be met by the question whether history 
bears witness to any greater excesses of rapine and inhuman- 
ity than in the wars of France and England under Charles 
VII., or whether the rough patriotism and fervid passions of 
the Lombards in the twelfth century were not better than the 
systematic treachery of their servile descendants three hun- 
dred years afterwards. The proposition must therefore be 
greatly limited ; yet we can scarcely hesitate to admit, upon 
a comprehensive view, that there were several changes dur- 
ing the last four of the middle ages, which must naturally 
have tended to produce, and some of which did unequivocal- 
ly produce, a meliorating effect, within the sphere of their 
operation, upon the moral character of society. 

The first and perhaps the most important of these, was the 
Kicvitic n of elevation of those whom unjust systems of 

the loww polity had long depressed ; of the people itself, as 
rank ®' opposed to the small number of rich and noble, by 

the abolition or desuetude of domestic and predial servitude, 
and by the privileges extended to corporate towns. The con- 
dition of slavery is indeed perfectly consistent with the ob- 
servance of moral obligations; yet reason and experience 
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will justify the sentence of Homer, that he who loses his lib- • 
erty loses half his virtue. Those who have acquired, or may 
hope to acquire, property of their own, are most likely to re- 
spect that of others ; those whom law protects as a parent 
are most willing to yield her a filial obedience ; those who 
have much to gain by the good-will of their fellow-citizens 
are most interested in the preservation of an honorable char- 
acter. I have been led, in different parts of the present work, 
to consider these great revolutions in the order of society un- 
der other relations than that of their moral efficacy; and it will 
therefore be unnecessary to dwell upon them ; especially as 
this efficacy is indeterminate, though I think unquestionable, 
and rather to be inferred from general reflections than capa- 
ble of much illustration by specific facts. 

We may reckon in the next place among the causes of 
moral improvement, a more regular administration 
of justice according to fixed laws, and a more effec- 
tual police. Whether the courts of judicature were guided 
by the feudal customs or the Roman law, it was necessary for 
them to resolve litigated questions with precision and uniform- 
ity. Hence a more distinct theory of justice and good faith 
was gradually apprehended ; and the moral sentiments of 
mankind were corrected, as on such subjects they often re- 
quire to be, by clearer and better grounded inferences of 
reasoning. Again, though it cannot be said that lawless 
rapine was perfectly restrained even at the end of the fif- 
teenth century, a sensible amendment had been everywhere 
experienced. Private warfare, the licensed robbery of feu- 
dal manners, had been subjected to so many mortifications by 
the kings of France, and especially by St. Louis, that it can 
hardly be traced beyond the fourteenth century. In Germany 
and Spain it lasted longer ; but the various associations for 
maintaining tranquillity in the former country had considera- 
bly diminished its violence before the great national measure 
of public peace adopted under Maximilian . 1 Acts of outrage 


i Besides the German historian*, see 
Du Canine, V. Ganerbium, tor the con- 

federacies In the empire, and Hcrmanda- 
tum tor those in Castile. Those appear 

to hare been merely voluntary associa- 

tions. and perhaps directed as much 
towards the prevention of robbery, as of 
what is strictly called private war. But 

no man can easily distinguish offensive 


war from robbery except by Its scale ; 
and where this was so considerably re- 

duced, the two modes of Injury almost 
coincide. In Aragon, there was a dis- 
tinct institution for the maintenance of 
peace, the kingdom being divided into 
nnions or juntas, with a chief officer 
called Suprajunctarius, at their head. 
Du Cange, v. Juncta. 
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committed by powerful men became less frequent as the ex- 
ecutive government acquired more strength to chastise them 
We read that St. Louis, the best of French kings, imposed a 
fine upon the lord of Vernon for permitting a merchant tc 
be robbed in his territory between sunrise and sunset. For 
by the customary law, though in general ill observed, the lord 
was bound to keep the roads free from depredators in the 
daytime, in consideration of the toll he received from pas- 
sengers . 1 The same prince was with difficulty prevented from 
passing a capital sentence on Enguerrand de Coucy, a baron 
of France, for a murder.* Charles the Fair actually put to 
death a nobleman of Languedoc for a series of robberies, 
notwithstanding the intercession of the provincial nobility.* 
The towns established a police of their own for internal se- 
curity, and rendered themselves formidable to neighboring 
plunderers. Finally, though not before the reign of Louis 
XI., an armed force was established for the preservation of 
police . 4 Various means were adopted in England to prevent 
robberies, which indeed were not so frequently perpetrated 
as they were on the continent, by men of high condition. 
None of these perhaps had so much efficacy as the frequent 
sessions of judges under commissions of gaol delivery. But 
the spirit of this country has never brooked that coercive 
police which cannot exist without breaking in upon personal 
liberty by irksome regulations, and discretionary exercise of 
poa-er; the sure instrument of tyranny, which renders civil 
privileges at once nugatory and insecure, and by which we 
should dearly purchase some real benefits connected with its 
slavish discipline. 

I have some difficulty in adverting to another source of 
Religious moral improvement during this period, the growth 
0 f religious opinions adverse to those of the estab- 
lished church, both on account of its great obscurity, and 
because many of these heresies were mixed up with an 
excessive fanaticism. But they fixed themselves so deeply 

1 Hennult. AbrtgS Chronol. 4^ 1’an. j *_VfUy, t. r. p. 162, wh»r» thl« inel- 
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in the hearts of the inferior and more numerous classes, they 
bore, generally speaking, so immediate a relation to the state 
of manners, and they illustrate so much that more visible 
and eminent revolution which ultimately rose out of them in 
the sixteenth century, that I must reckon these among the 
most interesting phenomena in the progress of European 
society. 

Many ages elapsed, during which no remarkable instance 
occurs of a popular deviation from the prescribed line of 
belief ; and pious Catholics consoled themselves by reflecting 
that their forefathers, in those times of ignorance, slept at 
least the sleep of orthodoxy, and that their darkness was in- 
terrupted by no false lights of human reasoning . 1 But from 
the twelfth century this can no longer be their boast. An in- 
undation of heresy broke in that age upon the church, which 
no persecution was able thoroughly to repress, till it finally 
overspread half the surface of Europe. Of this religious in- 
novation we must seek the commencement in a different part 
of the globe. The Manicheans afford an eminent example 
of that durable attachment to a traditional creed, which so 
many ancient sects, especially in the East, have cherished 
through the vicissitudes of ages, in spite of persecution and 
contempt. Their plausible and widely extended system had 
been in early times connected with the name of Christianity, 
however incompatible with its doctrines and its history. Af- 
ter a pretty long obscurity, the Manichean theory revived 
with some modification in the western parts of Armenia, and 
was propagated in the eight and ninth centuries by a sect 
denominated Paulicians. Their tenets are not to be col- 
lected with absolute certainty from the mouths of their 
adversaries, and no apology of their own survives. There 
seems however to be sufficient evidence that the Paulicians, 
though professing to acknowledge and even to study the 
apostolical writings, ascribed the creation of the world to an 
evil deity, whom they supposed also to be the author of the 
Jewish law, and consequently rejected all the Old Testament- 
Believing, with the ancient Gnostics, that our Saviour was 
clothed on earth with an impassive celestial body, they denied 
the reality of his death and resurrection.® These errors ex- 
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posed them to a long and cruel persecution, during which a 
colony of exiles was planted by one of the Greek emperors 
in Bulgaria . 1 From this settlement they silently promulgat- 
ed their Manichean creed over the western regions of Chris- 
tendom. A large part of the commerce of those countries 
with Constantinople was carried on for several centuries by 
the channel of the Danube. This opened an immediate, in- 
tercourse with the Paulieians, who may be traced up that 
river through Hungary and Bavaria, or sometimes taking 
the route of Lombardy into Switzerland and France . 2 In the 




Stats of Societt. 


RELIGIOUS SECTS. 


359 


last country, and especially in its southern and eastern prov- 
inces, they became conspicuous under a variety of names; 
such as Catharists, Picards, Paterins, but above all, Albigen- 
8es. It is beyond a doubt that many of these sectaries owed 
their origin to the Paulicians ; the appellation of Bulgarians 
was distinctively bestowed upon them ; and, according to 
some writers, they acknowledged a primate or patriarch resi- 
dent in that country. 1 The tenets ascribed to them by all 
contemporary authorities coincide so remarkably with those 
held by the Paulicians, and in earlier times by the Maniche- 
ans, that I do not see how we can reasonably deny what is 
confirmed by separate and uncon tradicted testimonies, and 
contains no intrinsic want of probability.* 

myself to those of Iawguedoc, anil could In their power to examine this Tory ob- 
eaallv hare brought other testimony a* ecure subject. Petrus Monaehus, a Cis- 
to the Cathari), thst Isbuuld never have terclan monk, who wrote a history of 
thought of arguing the point, but for the crusades against the Alhlgensee, 
the coufideuce of some modern erriesi. gives an account of the ienets main- 
astlcal writers. — What can we think of tained hy the different heretical sects, 
one who says, “It was not unusual to Many of them asserted two principles or 
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But though the derivation of these heretics called Albi- 
genses from Bulgaria is sufficiently proved, it is by no means 
to be concluded that all who incurred the same imputation 
either derived their faith from the same country, or had 
adopted the Manichean theory of the Paulicians. From the 
very invectives of their enemies, and the acts of the Inquisi- 
tion, it is manifest that almost every shade of heterodoxy was 
found among these dissidents, till it vanished in a simple 
protestation against the wealth and tyranny of the elergy. 
Those who were absolutely free from any taint of Maniehe- 
ism are properly ealled Waldenses ; a name per- 
WnMensef. p etua Uy confounded in later times with that of 
Albigenses, but distinguishing a seet probably of separate 
origin, and at least of different tenets. These, according to 
the majority of writers, took their appellation from Peter 
Waldo, a merchant of Lyons, the parent, about the year 1160, 
of a congregation of seceders from the ehurch, who spread 
very rapidly over France and Germany. 1 According to 

body 5 some even of a future Btofce. calumnies were ▼' 

They asserted In genorai the Mosaic law the other. 


rented against 
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others, the original Waldenses were a race of uncorrupted 
shepherds, who in the valleys of the Alps had shaken off, or 
perhaps never learned, the system of superstition on which 
the Catholic ehurch depended for its ascendency. I am not 
certain whether their existence can be distinctly traced beyond 
the preaehing of Waldo, but it is well known that the proper 
seat of the Waldenses or Vaudois has long continued to be in 
certain valleys of Piedmont. These pious and innocent sec- 
taries, of whom the very monkish historians speak well, 
appear to have nearly resembled the modem Moravians. 
They had ministers of their own appointment, and denied 
the lawfulness of oaths and of capital punishment. In other 
respects their opinions probably were not far removed from 
those usually called Protestant. A simplicity of dress, and 
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especially the use of wooden sandals, was affected by this 
people . 1 

I have already had occasion to relate the severe persecu- 
tion which nearly exterminated the Albigenses of Languedoc 
at the close of the twelfth century, and involved the counts 
of Toulouse in their ruin. The Catharists, a fraternity of 
the same Paulidan origin, more dispersed than the Albi- 
genses, had previously sustained a similar trial. Their 
belief was certainly a compound of strange errors with 
truth; but it was attended by qualities of a far superior 
lustre to orthodoxy, by a sincerity, a piety, and a self-devotion 
that almost purified the age in which they lived.* It is al- 
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ways important to perceive that these high moral excellences 
have no necessary connection with speculative truths ; and 
upon this account I have been more disposed to state ex- 
plicitly the real Manicheism of the Albigenses ; especially as 
Protestant writers, considering all the enemies of Rome as 
their friends, have been apt to place the opinions of these 
sectaries in a very false light. In the course of time, un- 
doubtedly, the system of their Paulician teachers would have 
yielded, if the inquisitors had admitted the experiment, to a 
more accurate study of the Scriptures, and to the knowledge 
which they would have imbibed from the church itself. And, 
in fact, we find that the peculiar tenets of Manicheism died 
away after the middle of the thirteenth century, although a 
spirit of dissent from the established creed broke out in abun- 
dant instances during the two subsequent ages. 

We are in general deprived of explicit testimonies in tra- 
cing the revolutions of popular opinion. Much must therefore 
be left to conjecture ; but I am inclined to attribute a very 
extensive effect to the preaching of these heretics. They 
appear in various countries nearly during the same period, 
in Spain, Lombardy, Germany, Flanders, and England, as 
well as France. Thirty unhappy persons, convicted of deny- 
ing the sacraments, are said to have perished at Oxford by 
cold and famine in the reign of Henry II. In every coun- 
try the new sects appear to have spread chiefly among the 
lower people, which, while it accounts for the imperfect notice 
of historians, indicates a more substantial influence upon the 
moral condition of society than the conversion of a few nobles 
or ecclesiastics . 1 


of the valleys. But as ho has not coplod 
them rightly, and an they illustrate thu 
subject of this notOjI shall repent them 
here from heger, p. 28. 


Qne sei se troha aicun bon quo TOiiia 
amor Dio e temer Jeshu Xrist, 

Quo non vollia maudlre, ni jure, nl 

Ni avoutrer, nt ouelre, ul penre de 
i’autruy, 

Ni Tcnj.tr se de 11 slo eunemie, 

llli dlaou qnei es Vaudes e degne de 


1 It would be difficult to specify aii 
the dispersed authorities which attest 
the existence of the sects derived from 
the Waldonses and Paulicians in the 

twelfth, thirteenth, and fourteenth een- 


tnries. Besides Moshelm, who has paid 
considerable attention to the subject, I 
would mention some articles in Du Cange 
which supply gicanings ; namely, Beg- 
hardi, Bulgari, Lollardi, Paterini, Picar- 
dl. Pidi, Populicani. 

Upon the subject of the Waidenses and 

Albigenses generally, I have borrowed 

some light from Mr. Tnrner’s History of 
Kngiand, voi.ll. p.877. 393. This learned 
writer bos seen some books that have not 
fnlicn into my wny ; and I am indebted to 
him for a knowledge of Alanus's treatise, 
which I have since read. At the same 
time I must observe, that Mr. Turner 
bos not perceived tho essential distinc- 
tion between the two loading sects. 

The name of Albigenses does not fre- 
quency occur after the middle of the 
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But even where men did not absolutely enlist under the 
banners of any new sect, they were stimulated by the temper 
of their age to a more zealous and independent discussion of 
their religious system. A eurious illustration of this is fur- 
nished by one of the letters of Innocent III. He had been 
informed by the bishop of Metz, as he states to the elergy 
of the diocese, that no small multitude of laymen and women, 
having procured a translation of the gospels, epistles of St. 
Paul, the psalter, Job, and other books of Scripture, to be 
made for them into French, meet in secret conventieles to 
hear them read, and preach to each other, avoiding the com- 
pany of those who do not join in their devotion, and having 
been reprimanded for this by some of their parish priests, 
have withstood them, alleging reasons from the Seriptures, 
why they should not be so forbidden. Some of them too 
deride the ignorance of their ministers, and maintain that 
their own books teach them more than they can learn from 
the pulpit, and that they can express it better. Although the 
desire of reading the Scriptures, Innocent proceeds, is rather 
praiseworthy than reprehensible, yet they are to be blamed 
for frequenting secret assemblies, for usurping the office of 
preaching, deriding their own ministers, and scorning the 
company of such as do not concur in their novelties. He 
presses the bishop and chapter to discover the author of this 
translation, whieh could not hare been made without a 


thirteenth centnry ; hnt the Waldenses, 
or recta bearing that denomination, were 

dispersed over Europe. Aa a term of 

different reproach waa derired from the 
word Bulgarian, ao tautlerit, or the pro- 
feaaion of the Vnudols, waa aomottmea 
applied to witchcran. Thua in the pro- 
eeedinga of the Chambre Brulante at 
Arraa. in 1459, againat perrons accused 
of sorcery, their crime Is denominated 
vaudme. The fullest account of this re- 

markable story Is found In the Memoirs 
of Du Ulercq, first published In the gen- 
eral collection of Historical Memoirs, t. 
ix. p. 530, 471. It exhihlts a complete 
parallel to the erents that happened In 
11582 at Salem In New England. A few 
obscure persons wore accused of cawfcrie, 
or witchcraft. After their condemnation, 
which vaa founded on confessions oh- 



Numbera 
order of a 
tection of 


torture, and afterwards retrac- 
pldemicat contagion of super- 
read was diffused all around, 
were arrested, burned alive by 
tribunal Instituted for the de- 

: this offence, or detained in 


prison ; so that no person in Aims 
thought himself safe. It was hollered 
that many were accused for the sako of 
their possessions, which were confiscated 
to the use of the chnrch. At length the 
duke of Burgundy Interfered, and put a 
stop to the persecutions. The whole 
narrative in Du Clercq is interesting, ns 
a eurious doenmeut of the tyranny of 
bigots, and of the facility with which it 
Is turned to private ends. 

To return to the VValdenses : the prin- 
cipal course of their emigration is said to 


y their pro- 
o Ladlslaua 


fesslon of Ihith, presented t 
Posthumus, it appears that tney ac- 
knowledged the corporal presence in the 
euchnrist, but rejected purgatory and 
other ltomlsh doctrines. See it in the 
Fasciculus Kerum expetendarum et fu- 
giendarum, a collection of treatises Illus- 
trating the origin of the Reformation, 
originally published at Cologne in 1535, 
and reprinted at London in ' fion 
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knowledge of letters, and what were liis intentions, and what 
degree of orthodoxy and respect for the Holy See those who 
used it possessed. This letter of Innocent III., however, 
considering the nature of the man, is sufficiently temperate 
and conciliatory. It seems not to have answered its end ; for 
in another letter he complains that some members of this little 
association continued refractory and refused to obey either the 
bishop or the pope. 1 

In the eighth and ninth centuries, when the Vulgate had 
ceased to be generally intelligible, there is no reason to sus- 
pect any intention in the church to deprive the laity of the 
Scriptures. Translations were freely made into the vernac- 
ular languages, and perhaps read in churches, although the 
acts of saints were generally deemed more instructive. 
Louis the Debonair is said to have earned a German version 
of the New Testament to be made. Otfrid, in the same cen- 
tury, rendered the gospels, or rather abridged them, into 
German verse. This work is still extant, and is in several 
respects an object of curiosity.® In the eleventh or twelfth 
century we find translations of the Psalms, Job, Kings, and 
the Maccabees into French.* But after the diffusion of he- 
retical opinions, or, what was much the same thing, of free 
inquiry, it became expedient to secure the orthodox faith from 
lawless interpretation. Accordingly, the council of Toulouse 
in 1 229 prohibited the laity from possessing the Scriptures ; 
and this precaution was frequently repeated upon subsequent 
occasions. 4 


1 Open Innocent. III. p. 468, 687. A 
translation of the Bible had been made 

by direction of Peter Waldo; but wheth- 

er this used in Lorraine was the same, 
does not appear. Metz was fnU of the 

Vaudota, as we find by other authorities. 

* SchUteri Thesaurus Antiq. Teuton!- 

* Mem. de i’Acad. dcs Inscript, t. rrii. 
p. 720. 

* The Anglo-Saxon versions are deserv- 
ing of particular remark. It has been 
said that our ehurch maintained the 
privilege of having part of the daily ser- 
vice in tho mother tongne. “ Even the 


e authority is 


Epistle and Gospel were read lu E 


which implies an authorized translation. 
And we msy adopt in a great measure 

Lappenberg's proposition, which follows 

the above passage : “ The numerous ver- 
sions and paraphrases of the Old and 
New Testament made those books known 

to the laity and more familiar to tho 

clergy.” 

We have seen a little above, that the 
laity wero not permitted by the Greek 
Church of the ninth century, and prob- 
ably before, to read the Scriptures, even 
in the original. This shows how much 
more honest and pious the Western 
Church was before she became corrupted 
by ambition and by the captivating hope 
of keeping the laity in servitude by means 
of ignorance. The translation of the four 
Books of Kings into French has bocu 

f ubiishedin the Collection de Documens 
nddits, 1841. It is in a northern dialect, 
but the age seems not satisfoctorily as- 
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The ecclesiastical history of the thirteenth or fourteenth 
centuries teems with new sectaries and schismatics, various in 
their aberrations of opinion, but all concurring in detestation 
of the established church . 1 They endured severe persecu- 
tions with a sincerity and firmness which in any cause ought 
to command respect. But in general we find an extravagant 
fanaticism among them; and I do not know how to look for 
any amelioration of society from the Franciscan seceders, who 
quibbled about the property of things consumed by use, or 
from the mystical visionaries of different appellations, whose 
moral practice was sometimes more than equivocal. Those 
who feel any curiosity about such subjects, which are by no 
means unimportant, as they illustrate the history of the 
human mind, will find them treated very fully by Mosheim. 
But the original sources of information are not always 
accessible in this country, and the research would perhaps be 
more fatiguing than profitable. 

I shall, for an opposite reason, pass lightly over the great 
Lollard* or revolution in religious opinion wrought in England 
England. by Wicliffe, which will generally be familiar to the 
reader from our common historians. Nor am I concerned to 
treat of theological inquiries, or to write a history of the 
church. Considered in its effects upon manners, the sole 
point which these pages have in view, the preaching of this 
new sect certainly produced an extensive reformation. But 
their virtues were by no means free from some unsocial qual- 
ities, in which, as well as in their superior attributes, the Lol- 
lards bear a very close resemblance to the Puritans of 
Elizabeth’s reign ; a moroseness that proscribed all cheerful 
amusements, an uncharitable malignity that made no distinc- 
tion in condemning the established clergy, and a narrow 
prejudice that applied the rules of the Jewish law to modem 
institutions.* Some of their principles were far moro dan- 


certained; the cloee of the eleventh cen- 
tury 1* the earlleat date that can be as- 
slgned. Tranalatlona Into the Proven- 
cal by the Waldenalan or other heretics 
were made In the twelfth ; several man- 
uscripts of them are In existence, and 
one has been published by Dr. Oilly. 
[1848.1 

l The application of the visions of the 

Apocalypse to the corruptions of Rome, 

haa commonly been said to have been 

first made by the Franciscan seceders. 


But It may be traced higher, and is re- 
markably pointed out by Dante. 

Di vol pastor s’ accorse ’1 Vangellata, 
Quando colei, chi siede aovra P aeque, 
Futtnneggiar co' regl n lul fa vista. 

Inferno, cant. xix. 

• Walsingham, p. 288 ; Lewis’s Life of 

Pecock. p. 65. Bishop Pecock’s answer 

to the Lollards of his time contains pas- 

sages well worthy of Hooker, both for 
weight of matter and dignity of style, 
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gerous to the good order of society, and cannot justly be 
ascribed to the Puritans, though they grew afterwards out of' 
the same soil. Such was the notion, which is imputed also to 
the Albigenses, that civil magistrates lose their right to gov- 
ern by committing sin, or, as it was quaintly exprc&sed in 
the seventeenth century, that dominion is founded in grace. 
These extravagances, however, do not belong to the learned 
and politic Wicliffe, however they might be adopted by some 
of his enthusiastic disciples . 1 Fostered by the general ill-will 
towards the church, his principles made vast progress in Eng- 
land, and, unlike those of earlier sectaries, were embraced by 
men of rank and civil influence. Notwithstanding the check 
they sustained by the sanguinary law of Henry IV., it is 
highly probable that multitudes secretly cherished them down 
to the era of the Reformation. 

From England the spirit of religious innovation was propa- 
gated into Bohemia ; tor though John IIuss was Hussites of 
very far from embracing all the doctrinal system 
of Wicliffe, it is manifest that his zeal had been quickened by 
the writings of that reformer.* Inferior to the Englishman in 
ability, but exciting greater attention by his constancy and 
sufferings, as well as by the memorable war which his ashes 
kindled, the Bohemian martyr was even more eminently the 
precursor of the Reformation. But still regarding these dis- 
sensions merely in a temporal light, I cannot assign any 
beneficial effect to the schism of the Hussites, at least in its 
immediate results, and in the country where it appeared. 
Though some degree of sympathy with their cause is inspired 


setting forth the necessity end Impor- 
tance of “ the moral taw of kinde, or 
moral philosophic," In opposition to 
those who derive all morality from rev- 
elation. 

This great man foil afterwards under 
the displeasure of the church for propo- 
sitions, not indeed heretical, but repug- 
nant to her schcino of spiritual power. 
He asserted, Indirectly, the right of pri- 
vate judgment, and wrote on theological 
subjects in English, which gave much 
offence. In fact, Pecock seems to hare 
hoped that his acute reasoning would 
convince the people, without requiring an 
implicit faith. But he greatly misunder- 
stood the principle of an infallible church. 
Lewis’s Life of Pecock does justice to his 

character, which, I need not say, is un- 

fairly represented by such historians as 


Collier, and such antiquaries as Thomas 

» Lewis’s Life of Wicliffe, p. 116; Len- 
fant. Hist, du Concile de Constance, 1. 1. 
p. 213. 

* Hues does not appear to hare reject- 
ed any of the peculiar tenets of popery 
Lcnfant, p. 111. Ho embraced, like 
Wicliffe, the predestlnarian system of 
Augustin, without pausing at any of 
those inferences, apparently deducibie 
from it, which, in the heads of enthusi- 
asts, may produce such extensive mis- 
chief. These were maintained by Huss 
(id. p. 828), though not perhaps so crude- 
ly as by Lnther. Everything relative to 
the history and doctrine of IIuss and his 
followers will be found In Leufknt’s three 
works on the councils of Pisa, Constance, 
and Basis 
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by resentment at the ill faith of their adversaries, and by 
‘the associations of civil and religious liberty, we cannot esti- 
mate the Taborites and other sectaries of that description but 
as ferocious and desperate fanatics. 1 Perhaps beyond the 
confines of Bohemia more substantial good may have been 
produced by the influence of its reformation, and a better 
tone of morals inspired into Germany. But I must again 
repeat that upon this obscure and ambiguous subject I assert 
nothing definitely, and little with confidence. The tendencies 
of religious dissent in the four ages before the Reformation 
appear to have generally conduced towards the moral improve- 
ment of mankind ; and facts of this nature occupy a far 
greater space in a philosophical view of society during that 
period, than we might at first imagine ; but every one who is 
disposed to prosecute this inquiry will assign their character 
according to the result of his own investigations. 

But the best school of moral discipline which the middle 
institution ages afforded was the institution of chivalry. There 
of chivalry. j s something perhaps to allow for the partiality of 
modern writers upon this interesting subject; yet our most 
sceptical eritieism must assign a decisive influence to this 
great source of human improvement. The more deeply 
it is considered, the more we shall beeome sensible of its 
importance. 

There are, if I may so say, three powerful spirits whieh 
have from time to time moved over the face of the waters, 
and given a predominant impulse to the moral sentiments and 
energies of mankind. These are the spirits of liberty, of 
religion, and of honor. It was the principal business of 
ehivalry to animate and eherisb the last of these three. And 
whatever high magnanimous energy the love of liberty or 
religious zeal has ever imparted was equalled by the exquisite 
sense of honor which this institution preserved. 

It appears probable that the eustom of receiving arms at 
ite oriein a 2 e man hood with some solemnity was of 

to gin ' immemorial antiquity among the nations that over- 
threw the Roman empire. For it is mentioned by Tacitus to 
have prevailed among their German ancestors ; and his ex- 
pressions might have been used with no great variation to 
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describe the actual ceremonies of knighthood . 1 There was 
even in that remote age a sort of public trial as to the fitness 
of the candidate, which, though perhaps confined to his bodily 
strength and activity, might be the germ of that refined 
investigation which was thought necessary in the perfect 
stage of chivalry. Proofs, though rare and incidental, might 
be adduced to show that in the time of Charlemagne, and 
even earlier, the sons of monarchs at least did not assume 
manly arms without a regular investiture. And in the elev- 
enth century it is evident that this was a general practice.* 
This ceremony, however, would perhaps of itself have 
done little towards forming that intrinsic principle which 
characterized the genuine chivalry. But in the reign of 
Charlemagne we find a military distinction that appears, in 
fact as well as in name, to have given birth to that institu- 
tion. Certain feudal tenants, and I suppose also alodial pro- 
prietors, were bound to serve on horseback, equipped with 
the coat of mail. These were called Caballarii, from which 
the word chevaliers is an obvious corruption.* But he who 
fought on horseback, and had been invested with peculiar 
arms in a solemn manner, wanted nothing more to render 
him a knight. Chivalry therefore may, in a general sense, 
be referred to the age of Charlemagne. We may, however, 
go further, and observe that these distinctive advantages 
above ordinary combatants were probably the sources of that 
remarkable valor and that keen thirst for glory, which 
became the essential attributes of a knightly character. For 
confidence in our skill and strength is the usual foundation of 
courage ; it is by feeling ourselves able to surmount common 
dangers, that we become adventurous enough to encounter 
those of a more extraordinary nature, and to which more 
glory is attached. The reputation of superior personal 
prowess, so difficult to be attained in the course of modern 
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warfare, and so liable to erroneous representations, was 
always within the reach of the stoutest knight, and was 
founded on claims which could be measured with much 
accuracy. Such is the subordination and mutual dependence 
in a modern army, that every man must be content to divide 
his glory with liis comrades, his general, or his soldiers. But 
the soul of chivalry was individual honor, coveted in so 
entire and absolute a perfection that it must not be shared 
with an army or a nation. Most of the virtues it inspired 
were what we may call independent, as opposed to those 
which are founded upon social relations. The knights-errant 
of romance perform their best exploits from the love of 
renown, or from a sort of abstract sense of justice, rather 
than from any solicitude to promote the happiness of man- 
kind. If these springs of action are less generally beneficial, 
they are, however, more connected with elevation of charac- 
ter than the systematical prudence of men accustomed to 
social life. This solitary and independent spirit of chivalry, 
dwelling, as it were, upon a rock, and disdaining injustice or 
falsehood from a consciousness of internal dignity, without 
any calculation of their consequences, is not unlike what we 
sometimes read of Arabian chiefs or the North American 
Indians . 1 These nations, so widely remote from each other, 
seem to partake of that moral energy, which, among European 
nations far remote from both of them, was excited by the 
spirit of chivalry. But the most beautiful picture that was 
ever portrayed of this character is the Achilles of Homer, 
the representative of chivalry in its most general form, with 
all its sincerity and unyielding rectitude, all its courtesies and 
munificence. Calmly indifferent to the cause in which he is 
engaged, and contemplating with a serious and unshaken look 
the premature death that awaits him, his heart only beats for 
glory and friendship. To this sublime character, bating that 
imaginary completion by which the creations of the poet, like 
those of the sculptor, transcend all single works of nature, 
there were probably many parallels in the ages of chivalry ; 
especially before a set education and the refinements of 
society had altered a little the natural unadulterated warrior 

i We must take for this . the more traction hag tended to educe those virtues 

favorable repreeen rations of the Indian which possibly were rather exaggerated 

nations. A deteriorating intercourse with by earlier writers. 

Europeans, or a race of European ex- 
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of a ruder period. One illustrious example from this earlier 
age is the Cid Iluy Diaz, whose history has fortunately been 
preserved much at length in several chronicles of ancient 
date and in one valuable poem ; and though I will not say 
that the Spanish hero is altogether a counterpart of Achilles 
in gracefulness and urbanity, yet was he inferior to none that 
ever lived in frankness, honor, and magnanimity . 1 

In the first state of chivalry, it was closely connected with 
the military service of fiefs. The Caballarii in 
the Capitularies, the Milites of the eleventh and nation with 
twelfth centuries, were landholders who followed ser - 
tlieir lord or sovereign into the field. A certain ™°‘ 
value of land was termed in England a knight’s fee, or in 
Normandy feudum loricte, fief de haubert, from the coat of 
mail which it entitled and required the tenant to wear ; a mil- 
itary tenure was said to be by service in chivalry. To serve 
as knights, mounted and equipped, was the common duty of 
vassals ; it implied no personal merit, it gave of itself a claim 
to no civil privileges. But this knight-service founded upon 
a feudal obligation is to be carefully distinguished Irom that 
superior chivalry, in which all was independent and voluntary. 
The latter, in fact, could hardly flourish in its full perfection 
till the military service of feudal tenure began to decline; 
namely, in the thirteenth century. The origin of this per- 
sonal chivalry I should incline to refer to the ancient usage 
of voluntary commendation, which I have mentioned in a 
former chapter. Men commended themselves, that is, did 


I Since this passage was written, I 
have found a parallel drawn hy Mr. 
Sharon Turner, in his valunhle Historv of 

England, between Achilles and Richard 

Ceeur de Lion ; the superior justness of 
which I readily acknowledge. The real 
hero doe- not indeed excite so much in- 
terest :n me as the poetical j hut tho 
marks cf resemblance are very striking, 
whether we consider their passions, their 

talents, their virtues, their vices, or the 

waste of their heroism. 

^The two priucjpal persons in theliiad, 

pear to me representatives of the heroic 

character in its two lending varieties ; nf 
the energy which has its sole principle of 
action within itself, and of that which 
borrows its impulse front external rela- 
tions ; of the spirit of hnnor, in nhort, 
and of patriotism. As every sentiment 
of Achilles is independent aiid self-sup- 


ported, so those of Hector ail bear ref- 
erence to his kindred and his country. 
The ardor of the one might have been 

extinguished for want of nourishment In 

Thessaly ; but that of the other might, 
we fancy, have never been kindled but 
fbr the dangers of Troy. Peace could 
have brought no delight to the one hut 
from the memory of war; war had no 
alleviation to tho other hnt from the 

images of peace. Compare, for example, 

the two speeches, beginning II. Z. 441, 
and II. II. 49; or rather compare the 
two characters throughout the Iliad. So 
wonderfully were those two great springs 
of human sympathy, variously Interest- 
ing according to the diversity of our 
tempers, first touched hy that ancient 
patriarch, 

A quo, ceu fonte perenni, 
Vatum Pieriis ora rigantur aquis 
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Thin con- homage and professed attachment to a prince or 
nation lord ; generally indeed for protection or the hope of 

broken. reward, but sometimes probably for the sake of dis- 

tinguishing themselves in his quarrels. When they received 
pay, which must have been the usual case, they were literally 
his soldiers, or stipendiary troops. Those who could afford to 
exert their valor without recompense were like the knights 
of whom we read in romance, who served a foreign master 
through love, or thirst of glory, or gratitude. The extreme 
poverty of the lower nobility, arising from the subdivision of 
fiefs, and the politic generosity of rich lords, made this connec- 
tion as strong as that of territorial dependence. A younger 
brother, leaving the paternal estate, in which he took a slender 
share, might look to wealth and dignity in the service of a 
powerful count Knighthood, which he could not claim as his 
legal right, became the object of his chief ambition. It raised 
him in the scale of society, equalling him in dress, in arms, 
and in title, to the rich landholders. As it was due to his 
merit, it did much more than equal him to those who had no 
pretensions but from wealth ; and the territorial knights 
became by degrees ashamed of assuming the title till they 
could challenge it by real desert. 

This class of noble and gallant cavaliers serving commonly 
for pay, but on the most honorable footing, became far more 
numerous through the crusades ; a great epoch in the history 
Effect of the European society. In these wars, as all feudal 
cruiades on service was out of the question, it was necessary 
chirairy. f or t he r i c her barons to take into their pay as 
many knights as they could afford to maintain ; speculating, 
so far as such motives operated, on an influence with the 
leaders of the expedition, and on a share of plunder, propor- 
tioned to the number of their followers. During the period 
of the crusades, we find the institution of chivalry acquire its 
full vigor as an order of personal nobility ; and its original 
connection with feudal tenure, if not altogether effaced, became 
in a great measure forgotten in the splendor and dignity of 
the new form which it wore. 

The crusaders, however, changed in more than one respect 
the character of chivalry. Before that epoch it 
eonn«tad appears to have had no particular reference to 
with ie- religion. Ingulfus indeed tells us that the Anglo- 
Ugion ' Saxons preceded the ceremony of investiture by a 
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confession of their sins, and other pious rites, and they 
received the order at the hands of a priest, instead of a 
knight. But this was derided by the Normans as effeminacy, 
and seems to have proceeded from the extreme devotion of 
the English before the Conquest . 1 We can hardly perceive 
indeed why the assumption of arms to be used in butchering 
mankind should be treated as a religious ceremony. The 
clergy, to do them justice, constantly opposed the private wars 
in which the courage of those ages wasted itself; and all 
bloodshed was subject in strictness to a canonical penance. 
But the purposes for which men bore arms in a crusade so 
sanctified their use, that chivalry acquired the character as 
much of a religious as a military institution. For many cen- 
turies, the recovery of the Holy Land was constantly at the 
heart of a brave and superstitious nobility ; and every knight 
was supposed at his creation to pledge himself, as occasion 
should arise, to that cause. Meanwhile, the defence of God’s 
law against infidels was his primary and standing duty. A 
knight, whenever present at mass, held the point of his sword 
before him while the gospel was read, to signify his readiness 
to support it Writers of the middle ages compare the 
knightly to the priestly character in an elaborate parallel, 
and the investiture of the one was supposed analogous to the 
ordination of the other. The ceremonies upon this occasion 
were almost wholly religious. The candidate passed nights 
in prayer among priests in a church ; he received the sacra- 
ments ; he entered into a bath, and was clad with a white 
robe, in allusion to the presumed purification of his life ; his 
sword was solemnly blessed ; everything, in short, was con- 
trived to identify his new condition with the defence of relig- 
ion, or at least of the church . 8 

To this strong tincture of religion which entered into the 
composition of chivalry from the twelfth century, was added 
another ingredient equally distinguishing. A great And with 
respect for the female sex had always been a re- s alll ' ntr y- 
markable characteristic of the Northern nations. The Ger- 
man women were high-spirited and virtuous ; qualities which 


knlghtal by Archbbihop I.infnme. whh 


y repugnant to tbe Norman pmo- 


> Du Cungu, t. Miles, and 22d Dis- 


sertation on Jolnrllle, St. Palaye, MSm. 
Bur la Chevalerie, part 11. A furious 
original Illustration of this, as wrll os of 

other rhlvalroua principles, will be found 

in 1'Ordeoe do Cheralorie a long met- 
rical romance published in Barbaxan’ 
Fabliaux, 1. 1. p. 6» (edit. 1808). 


374 


CHIVALRY. 


Chap. IX. Part II 


might be causes or consequences of the veneration with which 
they were regarded. I am not sure that we could trace very 
minutely the condition of women for the period between the 
subversion of the Roman empire and the first crusade ; but 
apparently man did not grossly abuse his superiority ; and in 
point of civil rights, and even as to the inheritance of proper- 
ty, the two sexes were placed perhaps as nearly on a level as 
the nature of such warlike societies would admit There 
seems, however, to have been more roughness in the social 
intercourse between the sexes than we find in later periods. 
The spirit of gallantry which became so animating a principle 
of chivalry, must be ascribed to the progressive refinement of 
society during the twelfth and two succeeding centuries. In 
a rude state of manners, as among the lower people in all 
ages, woman has not full scope to display those fascinating 
graces, by which nature has designed to counterbalance the 
strength and energy of mankind. Even where those jealous 
customs that degrade alike the two sexes have not prevailed, 
her lot is domestic seelusion ; nor is she fit to share in the 
boisterous pastimes of drunken merriment to which the inter- 
course of an unpolished people is confined. But as a taste 
for the more elegant enjoyments of wealth arises, a taste 
which it is always her policy and her delight to nourish, she 
obtains an ascendency at first in the lighter hour, and from 
thence in the serious occupations of life. She chases, or 
brings into subjection, the god of wine, a victory which might 
seem more ignoble were it less difficult, and calls in the aid 
of divinities more propitious to her ambition. The love of 
becoming ornament is not perhaps to be regarded in the light 
of vanity ; it is rather an instinct which woman has received 
from nature to give effect to those charms that are her 
defence ; and when commerce began to minister more effect- 
ually to the wants of luxury, the rich furs of the North, the 
gay silks of Asia, the wrought gold of domestic manufacture, 
illumined the halls of chivalry, and cast, as if by the spell of 
enchantment, that ineffable grace over beauty which the 
choice and arrangement of dress is calculated to bestow. 
Courtesy had always been the proper attribute of knight- 
hood ; protection of the weak its legitimate duty ; but these 
were heightened to a pitch of enthusiasm when woman 
became their object. There was little jealousy shown in the 
treatment of that sex, at least in France, the fountain of 
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chivalry ; they were present at festivals, at tournaments, and 
sat promiscuously in the halls of their castle. The romance 
of Perceforest (and romances have always been deemed 
good witnesses as to manners) tells of a feast where eight 
hundred knights had eaeh of them a lady eating off his 
plate . 1 For to eat off the same plate was an usual mark of 
gallantry or friendship. 

Next therefore, or even equal to devotion, stood gallantry 
among the principles of knighthood. But all comparison 
between the two was saved by blending them together. The 
love of God and the ladies was enjoined as a single duty. He 
who was faithful and true to his mistress was held sure of 
salvation in the theology of castles though not of eloisters.* 
Froissart announces that he had undertaken a collection of 
amorous poetry with the help of God and of love; and 
Boecace returns thanks to each for their assistance in the 
Decameron. The laws sometimes united in this general 
homage to the fair. “ We will,” says James II. of Aragon, 
“ that every man, whether knight or no, who shall be in com- 
pany with a lady, pass safe and unmolested, unless he be guilty 
of murder.”* Louis II., duke of Bourbon, instituting the 
order of the Golden Shield, enjoins his knights to honor 
above all the ladies, and not to permit any one to slander 
them, “ because from them after God comes all the honor 
that men can acquire .” 4 

The gallantry of those ages, which was very often adulter- 
ous, had eertaiuly no right to profane the name of religion ; 
but its union with valor was at least more natural, and became 
so intimate, that the same word has served to express both 
qualities. In the Freneh and English wars especially, the 
knights of each country brought to that serious conflict the 
spirit of romantic attachment which had been eherished in 
the hours of peace. They fought at Poitiers or Verneuil as 
they had fought at tournaments, bearing over their armor 
scarfs and devices as the livery of their mistresses, and 

1 V cut tiult cens chevaliers s6ant 4 love's Memoires from the first edition in 
table ; et si n'y eust cclui qui n’oust uno 1769. w'.iich is not the best, 
dame ou unc pucelle 4 son ecuelic. In » Statnimus, quod omnis homo, eive 
Launcelot du Lac, a lady, who was miles sivc alius qui iverit cum dominlt 
troubled with a jenlons husband, com- generosg. salvus sit atquo securus, nisi 
plains that it was a long time since a fucrit homirida. De Marca, Marca Ills- 
knight had eaten off her plate. Le panlca, p. 1428. 

Grand, t. i. p. 24. < le Grand, t. i. p. 120; St. Paiaye, 

9 Lo Grand Fabliaux, t. ill. p. 438 ; t. i. p. 13, 131, 221 ; Fabliaux, Romances, 
8t. Paiaye, t i. p. 41. I quota St. Pa- Ac., passim. 
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asserting the paramount beauty of her they served in vaunt- 
ing challenges towards the enemy. Thus in the middle of a 
keen skirmish at Cherbourg, the squadrons remained motion- 
less, while one knight challenged to a single combat the most 
amorous of the adversaries. Such a defiance was soon 
accepted, and the battle only recommenced when one of the 
champions had lost his life for his love . 1 * * In the first cam- 
paign of Edward’s war some young English knights wore a 
covering over one eye, vowing, for the sake of their ladies, 
never to see with both till they should have signalized their 
prowess in the field . 8 These extravagances of chivalry are 
so common that they form part of its general character, and 
prove how far a course of action which depends upon the 
impulses of sentiment may come to deviate from common 
sense. 

It cannot be presumed that this enthusiastic veneration, 
this devotedness in life and death, were wasted upon ungrate- 
ful natures. The goddesses of that idolatry knew too well 
the value of their worshippers. There has seldom been such 
adamant about the female heart, as can resist the highest re- 
nown for valor and courtesy, united with the steadiest fidelity. 
“ He loved,” says Froissart of Eustace d’Auberthicourt, “and 
afterwards married lady Isabel, daughter of the count of 
Juliers. This lady too loved lord Eustace for the great ex- 
ploits in arms which she heard told of him, and she sent him 
horses and loving letters, which made the said lord Eustace 
more bold than before, and he wrought such feats of chival- 
ry, that all in his company were gainers .” 8 It were to be 
wished that the sympathy of love and valor had always been 
as honorable. But the morals of chivalry, w r e cannot deny, 
were not pure. In the amusing fictions which seem to have 
been the only popular reading of the middle ages, there 
reigns a licentious spirit, not of that slighter kind which is 
usual in such compositions, but indicating a general dissolute- 
ness in the intercourse of the sexes. This has often been 
noticed of Boccaccio and the early Italian novelists; but it 
equally characterized the tales and romances of France, 
whether metrical or in prose, and all the poetry of the Trou- 
badours . 4 The violation of marriage vows passes in them 

l St. Palaye, p. 222. 

« Froissart, p. 88. 

• St. Palaye, p. 268. 


4 The romnnepd will spook for them- 
eelTee ; end the character of the Pro- 
vencal morality may be collected from 
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for an incontestable privilege of the brave and the fair j and 
an accomplished knight seems to have enjoyed as undoubted 
prerogatives, by general consent of opinion, as were claimed 
by the brilliant courtiers of Louis XV. 

But neither that emulous valor which chivalry excited, nor 
the religion and gallantry which were its animating principles, 
alloyed as the latter were by the corruption of those ages, 
could have rendered its institution materially conducive to 
the moral improvement of society. There were, however, 
excellences of a very high class which it equally encouraged. 
In the books professedly written to lay down the duties of 
knighthood, they appear to spread over the whole compass of 
human obligations. But these, like other books of morality, 
strain their schemes of perfection far beyond the actual prac- 
tice of mankind. A juster estimate of chivalrous manners is 
to be deduced from romances. Yet in these, as in all similar 
fictions, there must be a few ideal touches beyond the simple 
truth of character; and the picture can only be interesting 
when it ceases to present images of mediocrity or striking 
imperfection. But they referred their models of fictitious 
heroism to the existing standard of moral approbation; a 
rule, which, if it generally falls short of what reason and re- 
ligion prescribe, is always beyond the average tenor of hu- 
man conduct. From these and from history itself we may 
infer the tendency of chivalry to elevate and purify the 
moral feelings. Three virtues may particularly 
be noticed as essential in the estimation of man- ^ 
kind to the character of a knight ; loyalty, cour- «ntiai to 
tesy, and munificence. 

The first of these in its original sense may be defined, 
fidelity to engagements ; whether actual promises, 
or such tacit obligations as bound a vassal to his ya y ' 
lord and a subject to his prince. It was applied also, and in 
the utmost strictness, to the fidelity of a lover towards the 
lady he served. Breach of faith, and especially of an ex- 
press • promise, was held a disgrace that no valor could re- 
deem. False, perjured, disloyal, recreant, were the epithets 
which he must be compelled to endure who had swerved from 
a plighted engagement even towards an enemy. This is one 
of the most striking changes produced by ehivalry. Treach- 

Millet, Hist. des Troubadours, passim ; 1. 1. p. 179, &c. See too St. Palaye, fc. 
and from Sismondi, Literature du Midi, ii. p. 62 and 68. 
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er y, the usual vice of savage as well as corrupt nations, be- 
came infamous during the vigor of that discipline. As per- 
sonal rather than national feelings actuated its heroes, they 
never felt that hatred, much less that fear of their enemies, 
which blind men to the heinousness of ill faith. In the wars 
of Edward III., originating in no real animosity, the spirit 
of honorable as well as courteous behavior towards the foe 
seems to have arrived at its highest point Though avarice 
may have been the primary motive of ransoming prisoners 
instead of putting them to death, their permission to return 
home on the word of honor in order to procure the stipulated 
sum — an indulgence never refused — could only be founded 
on experienced confidence in the principles of chivalry . 1 * * 

A knight was unfit to remain a member of the order if he 
Court**? violated his faith; he was ill acquainted with its 
duties if he proved wanting in courtesy. This 
word expressed the most highly refined good breeding, found- 
ed less upon a knowledge of ceremonious politeness, though 
this was not to be omitted, than on the spontaneous modesty, 
self-denial, and respect for others, which ought to spring from 
his heart. Besides the grace which this beautiful virtue threw 
over the habits of social life, it softened down the natural 
roughness of war, and gradually introduced that indulgent 
treatment of prisoners which was almost unknown to antiqui- 
ty. Instances of this kind are continual in the later period 
of the middle ages. An Italian writer blames the soldier who 
wounded Eccelin, the famous tyrant of Padua, after he was 
taken. “ He deserved,” says he, “ no praise, but rather the 
greatest infamy for his baseness; since it is as vile an act to 
wound a prisoner, whether noble or otherwise, as to strike a 
dead body .” 4 Considering the crimes of Eccelin, this senti- 
ment is a remarkable proof of generosity. The behavior of 
Edward III. to Eustace de Ribaumont, after the capture of 
Calms, and that, still more exquisitely beautiful, of the Black 
Prince to his royal prisoner at Poitiers, are such eminent in- 
stances of chivalrous virtue, that I omit to repeat them only 
because they are so well known. Those great princes too 
might be imagined to have soared far above the ordinary • 

1 8t. Palme, p*rt 11. to! lgnobllem offender*, rel ferire, qnlm 

s Non laudem meruit, fed auramie gladlo credere cadaver- Rolandinua, in 

potltu opprobrium vilitatla ; nnm Idem Script. Rer. Ital. t. riii. p. 351. 

faclnus cut putandnm cuptum nobilem 


State or Society. 


OF CHIVALRY. 


379 


track of mankind. But in truth, the knights who surrounded 
them and imitated their excellences, were only inferior in 
opportunities of displaying the same virtue. After the battle 
of Poitiers, “ the English aud Gascon knights,” says Frois- 
sart, “ having entertained their prisoners, went home each of 
them with the knights or squires he had taken, whom he then 
questioned upon their honor what ransom they could pay 
without inconvenience, and easily gave them eredit ; and it 
was common for men to say, that they would not straiten 
any knight or squire so that he should not live well and keep 
up his honor . 1 Liberality, indeed, and disdain of 
money, might be reckoned, as I have said, among 1 tJ ‘ 
the essential virtues of chivalry. All the romances inculcate 
the duty of scattering their wealth with profusion, especially 
towards minstrels, pilgrims, and the poorer members of their 
own order. The last, who were pretty numerous, had a con- 
stant right to succor from the opulent ; the castle of every 
lord, who respected the ties of knighthood, was open with 
more than usual hospitality to the traveller whose armor an- 
nounced his dignity, though it might also conceal his pov- 
erty . 2 

Valor, loyalty, .courtesy, munifieence, formed collectively 
the character of an accomplished knight, so far as was dis- 
played in the ordinary tenor of his life, reflecting these vir- 
tues as an unsullied mirror. Yet something more was re- 
quired for the perfect idea of ehivalry, and enjoined by its 
principles ; an aetive sense of justice, an ardent Jnsace 
indignation against wrong, a determination of 
courage to its best end, the prevention or redress of injury. 
It grew up as a salutary antidote in the midst of poisons, 
while scarce any law but that of the strongest obtained re- 
gard, and the rights of territorial property, whieh are only 
rights as they conduce to general good, became the means of 
general oppression. The real condition of soeiety, it has 
sometimes been thought, might suggest stories of knight- 


la Another place that all English and the romani „ - 

French gentlemen treat their prisoners course in on Imaginary history.) that 
well ; not so the Oermans, who pat them noblemen and ladles placed a helmet on 

In fetter*. In order to extort more the highest point of their castles, as n 

money, e. 133. sign that all persons of such rank trav- 

■ St. Palaye, part It. p. 812, 867, 4e. oiling that road might boldly enter thcli 
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errantry, which were wrought up into the popular romances 
of the middle ages. A baron, abusing the advantage of an 
inaccessible castle in the fastnesses of the Black Forest or 
the Alps, to pillage the neighborhood and confine travellers 
in his dungeon, though neither a giant nor a Saracen, was a 
monster not less formidable, and could perhaps as little be 
destroyed without the aid of disinterested bravery. Knight- 
errantry, indeed, as a profession, cannot rationally be con- 
ceived to have had any existence beyond the precincts of ro- 
mance. Yet there seems no improbability in supposing that 
a knight, journeying through uncivilized regions in his way 
to the Holy Land, or to the court of a foreign sovereign, 
might find himself engaged in adventures not very dissimilar 
to those which are the theme of romance. We cannot in- 
deed expect to find any historical evidence of such incidents. 

The characteristic virtues of chivalry bear so much re- 
BamnbbnM 8 em ^l ance those which eastern writers of the 
or chtTnirooj same period extol, that I am a little disposed to 
maouert 11 suspect Europe of having derived some improve- 
ment from imitation of Asia. Though the cru- 
sades began in abhorrence of infidels, this sentiment wore off 
in some degree before their cessation ; and the regular inter- 
course of commerce, sometimes of alliance, between the 
Christians of Palestine and the Saracens, must have re- 
moved part of the prejudice, while experience of their ene- 
my’s courage and generosity in war would with those gallant 
knights serve to lighten the remainder. The romancers ex- 
patiate with pleasure on the merits of Saladin, who actually 
received the honor of knighthood from Hugh of Tabaria, his 
prisoner. An ancient poem, entitled the Order of Chivalry, 
is founded upon this story, and contains a circumstantial ac- 
count of the ceremonies, as well as duties, which the institu- 
tion required . 1 One or two other instances of a similar kind 
bear witness to the veneration in which the name of knight 
was held among the eastern nations. And certainly the Mo- 
hammedan chieftains were for the most part abundantly qual- 
ified to fulfil the duties of European chivalry. Their man- 
ners had been polished and courteous, while the western 
kingdoms were comparatively barbarous. 

The principles of chivalry were not, I think, naturally 
l Fabliaux do Bubuan, t. L 
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productive of many evils. For it is uiyust to class 
those acts of oppression or disorder among the dJclVbTthe 
abuses of knighthood, which were committed in 
spite of its regulations, and were only prevented 
by them from becoming more extensive. The license of 
times so imperfectly civilized could not be expected to yield 
to institutions, which, like those of religion, fell prodigiously 
short in their practical result of the reformation which they 
were designed to work. Man’s guilt and frailty have never 
admitted more than a partial corrective. But some bad con- 
sequences may be more fairly ascribed to the very nature of 
chivalry. I have already mentioned the dissoluteness which 
almost unavoidably resulted from the prevailing tone of gal- 
lantry. And yet we sometimes find in the writings of those 
times a spirit of pure but exaggerated sentiment; and the 
most fanciful refinements of passion are mingled by the same 
poets with the coarsest immorality. An undue thirst for mil- 
itary renown was another fault that chivalry must have nour- 
ished ; and the love of war, sufficiently pernicious in any 
shape, was more founded, as I have observed, on personal 
feelings of honor, and less on public spirit, than in the cit- 
izens of free states. A third reproach may be made to the 
character of knighthood, that it widened the separation be- 
tween the different classes of society, and confirmed that 
aristocratical spirit of high birth, by which the large mass of 
mankind were kept in unjust degradation. Compare the 
generosity of Edward III. towards Eustace de Ribaumont 
at the siege of Calais with the harshness of his conduct 
towards the citizens. This may be illustrated by a story 
from Joinville, who was himself imbued with the full spirit 
of chivalry, and felt like the best and bravest of his age. 
He is speaking of Henry count of Champagne, who ac- 
quired, says he, very deservedly, the surname of Liberal, 
aud adduces the following proof of it. A poor knight im- 
plored of him on his knees one day as much money as would 
serve to marry his two daughters. One Arthault de Nogent, 
a rich burgess, willing to rid the count of this importunity, 
but rather awkward, we must own, in the turn of his ar- 
gument, said to the petitioner: My lord has already given 
away so much that he has nothing left. Sir Villain, replied 
Henry, turning round to him, you do not speak truth in say- 
ing that I have nothing left to give, when I have got your- 



SPIRIT OF CniVALRT. Chap. IX. Past It 


self. Here, Sir Knight, I give you this man and warrant 

f our possession of him. Then, says Joinville, the poor 
night was not at all confounded, but seized hold of the bur- 
gess fast by the collar, and told him he should not go till he 
had ransomed himself. And in the end he was forced to pay 
a ransom of five hundred pounds. The simple-minded writer 
who brings this evidence of the count of Champagne’s lib- 
erality is not at all struck with the facility of a virtue that is 
exercised at the cost of others . 1 

There is perhaps enough in the nature of this institution 
and its congeniality to the habits of a warlike 
•ti^cS’usnd- generation to account for the respect in which it 
motet?* 0 " was * ie ^ throughout Europe. But several collat- 
"° ' eral circumstances served to invigorate its spirit 

Besides the powerful efficacy with which the poetry and ro- 
mance of the middle ages stimulated those susceptible minds 
which were alive to no other literature, we may enumerate 
four distinct causes tending to the promotion of chivalry. 

The first of these was the regular scheme of education, ac- 
cording to which the sons of gentlemen from the 
education age of seven years, were brought up in the cas- 
ties of superior lords, where they at once learned 
the whole discipline of their future profession, 
and imbibed its emulous and enthusiastic spirit This was 
an inestimable advantage to the poorer nobility, who could 
hardly otherwise have given their children the accomplish- 
ments of their station. From seven to fourteen these boys 
were called pages or varlets; at fourteen they bore the name 
of esquire. They were instructed in the management of 
arms, in the art of horsemanship, in exercises of strength 
and activity. They became accustomed to obedience and 
courteous demeanor, serving their lord or lady in offices which 
had not yet become derogatory to honorable birth, and striv- 
ing to please visitors, and especially ladies, at the ball or 
banquet. Thus placed in the centre of all that could awa- 
ken their imaginations, the creed of chivalrous gallantry, su- 
perstition, or honor must have made indelible impressions. 
Panting for the glory which neither their strength nor the 
established rules permitted them to anticipate, the young 
scions of chivalry attended their masters to the tournament, 
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and even to the battle, and riveted with a sigh the armor 
they were forbidden to wear. 1 

It was the constant policy of sovereigns to encourage this 
institution, which furnished them with faithful sup- Encoumgo- 
ports, and counteracted the independent spirit of <>f 
feudal tenure. Hence they displayed a lavish tou™ 1 
magnificence in festivals and tournaments, which ment “- 
may be reckoned a second means of keeping up the tone of 
chivalrous feeling. The kings of France and England held 
solemn or plenary courts at the great festivals, or at other 
times, where the name of knight was always a title to ad- 
mittance ; and the mask of chivalry, if I may use the ex- 
pression, was acted in pageants and ceremonies fantastical 
enough in our apprehension, but well calculated for those 
heated understandings. Here the peacock and the pheasant, 
birds of high fame and romance, received the homage of all 
true knights. 4 The most singular festival of this kind was 
that celebrated by Philip duke of Burgundy, in 1453. In 
the midst of the banquet a pageant was introduced, repre- 
senting the calamitous state of religion in consequence of the 
recent capture of Constantinople. This was followed by the 
appearance of a pheasant, which was laid before the duke, 
and to which the knights present addressed their vows to 
undertake a crusade, in the following very characteristic pre- 
amble : I swear before God my Creator in the first place, 
and the glorious Virgin his mother, and next before the ladies 
and the pheasant.* Tournaments were a still more powerful 
incentive to emulation. These may be considered to have 
arisen about the middle of the eleventh century ; for though 
every martial people have found diversion in representing 
the image of war, yet the name of tournaments, and the 
laws that regulated them, cannot be traced any higher. 4 
Every scenic performance of modem times must be tame in 
comparison of these animating combats. At a tournament, 
the space enclosed within the lists was surrounded by sov- 
ereign princes and their noblest barons, by knights of estab- 
lished renown, and all that rank and beauty had most dis- 

l St. Paiaye, part t. to hare invented tournaments ; which 

> Da Cange, 6™> Dissertation aur mast of eonrae be understood in a limited 
JoinvUle. St. Paiaye, fc I. p. 87, U8. sense The Germans ascribe them to 
Le Grand, t. i. p. I t. Henry the Fowler; but this, according to 

« St. Palaye, 1. 1. p. 191. Du Cange, Is on no authority. 6°“ Dit- 

4 Godfrey de PreuiUy, a French knight, sertation sar JolnrUle. 
is said by several contemporary writers 
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tinguished among the fair. Covered with steel, and known 
only by their emblazoned shield or by the favors of their 
mistresses, a still prouder bearing, the combatants rushed for- 
ward to a strife without enmity, but not without danger. 
Though their weapons were pointless, and sometimes only 
of wood, though they were bound by the laws of tourna- 
ments to strike only upon the strong armor of the trunk, or, 
as it was called, between the four limbs, those impetuous con- 
flicts often terminated in wounds and death. The church 
uttered her excommunications in vain against so wanton an 
exposure to peril ; but it was more easy for her to excite 
than to restrain that martial enthusiasm. Victory in a tour- 
nament was little less glorious, and perhaps at the moment 
more exquisitely felt, than in the field ; since no battle could 
assemble such witnesses of valor. “ Honor to the sons of 
the brave,” resounded amidst the din of martial music from 
the lips of the minstrels, as the conqueror advanced to re- 
ceive the prize from his queen or his mistress ; while the 
surrounding multitude acknowledged in his prowess of that 
day an augury of triumphs that might in more serious con- 
tests be blended with those of his country . 1 

Both honorary and substantial privileges belonged to the 
PrtTiiegra of condition of knighthood, and had of course a ma- 
knighthood. ter jal tendency to preserve its credit. A knight 
was distinguished abroad by his crested helmet, his weighty 
armor, whether of mail or plate, bearing his heraldic coat, by 
his gilded spurs, his horse barded with iron, or clothed in 
housing of gold; at home, by richer silks and more costly 
furs than were permitted to squires, and by the appropriated 
color of scarlet. He was addressed by titles of more re- 
spect.* Many civil offices, by rule or usage, were confined to 
his order. But perhaps its chief privilege was to form one 
distinct class of nobility extending itself throughout great 
part of Europe, and almost independent, as to its rights and 
dignities, of any particular sovereign. Whoever had been 
legitimately dubbed a knight in one country became, as it 
were, a citizen of universal chivalry, and might assume most 
of its privileges in any other. Nor did he require the act of 
a sovereign to be thus distinguished. It was a fundamental 

l St. PaUre. part it. and part til. an > St. Palaye, part It. Selden’s Titles 
commencement. Dn Cange, Dissert. 6 of Honor, p. 806. There was not, how- 

and 7 : and Glossary, v. Torneamentum. ever, so much distinction in England as 

Le Grand, Fabliaux, t. i. p. 184. In France. 
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principle that any knight might confer the order ; responsible 
only in his own reputation if he used lightly so high a pre- 
rogative. But as all the distinctions of rank might have been 
confounded, if this right had been without limit, it was an 
equally fundamental rule, that it could only be exercised in 
favor of gentlemen. 1 

The privileges annexed to chivalry were of peculiar ad- 
vantage to the vavassors, or inferior gentry, as they tended 
to counterbalance the influence which territorial wealth threw 
into the scale of their feudal suzerains. Knighthood brought 
these two classes nearly to a level ; and it is owing perhaps 
in no small degree to this institution that the lower nobility 
saved themselves, notwithstanding their poverty, from being 
confounded with the common people. 
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Lastly, the customs of chivalry were maintained by their 
connection with military service. After armies, 
ofchiTOiij which we may call comparatively regular, had 
tary service su P erse ded in a great degree the feudal militia, 
' princes were anxious to bid high for the service 
of knights, the best-equipped and bravest warriors of the 
time, on whose prowess the fate of battles was for a long 
period justly supposed to depend. War brought into relief 
the generous virtues of chivalry, and gave lustre to its dis- 
tinctive privileges. The rank was sought with enthusiastic 
emulation through heroic achievements, to which, rather than 
to mere wealth and station, it was considered to belong. In 
the wars of France and England, by far the most splendid 
period of this institution, a promotion of knights followed 
every success, besides the innumerable cases where the same 
honor rewarded individual bravery . 1 It may here be men- 
tioned that an honorary distinction was made between knights- 
bannerets and bachelors.® The former were the 
honneryta richest and best accompanied. No man could 
*o« b ' iche " properly be a banneret unless he possessed a cer- 
°”‘ tain estate, and could bring a certain number of 

lances into the field.* His distinguishing mark was the 
square banner, carried by a squire at the point of his lance ; 
while the knight-bachelor had only the coronet or pointed 
pendant When a banneret was created, the general cut off 
this pendant to render the banner square . 4 But this dis- 
tinction, however it elevated the banneret, gave him no claim 
to military command, except over his own dependents or 


1 St. Palaye, part 111. passim. 

• The wort bachelor baa been some- 

time" derived from bos chevalier ; in op- 
position to banneret. But this cannot 
bo right. We do not find any authority 
for the expression baa chevalier, nor any 
equivalent in Latin, baecalaurena cer- 
tainly not nuggeating that sense; and it 
is strange that the corruption should ob- 
literate every trace of the original term. 
Bachelor is a very old word, and is used 
in early French poetry for a yonng man, 

as bacbeiette is for a girl. So also in 

Chaucer : 

A lover, and a lust /bac^etor!” 

* Dn Cange, Dissertation 9™ sur Join- 

ville. The number of men at arms, whom 

a banneret ongbt io command, was 
properly fifty. But Olivier de la Marche 


speaks of twenty-five ns sufficient ; and 
it appears that, in fact, knights-hanneret 
often did not bring so many. 

* Ibid. Oiivler de in Marche (Collec- 
tion des Memoiree, t. viii. p. 337) gives 
a partioninr example of this ; and makes 

a distinction between the bachelor, creat- 
ed a banneret on account of his estate, 
and the hereditary banneret, who took 
a pnblic opportunity of requesting the 
sovereign to unfold his family h; inner 

which he hod hefore borne wound round 

bis lanee. The first was said rclever ban- 
nierc: the second, entrer on banniere. 
This difference is more fully explained 
by Daniel, Hist, de ia Mllice Fran^oiso, 
p. 118. Chandos's banner was unfolded, 
not ent, at Navarette. We read some- 

times of esquire- ban nereis, that is, of 
bannerets by descent, not yet knighted. 



State of Society. DECLINE OF CHIVALRY. 


387 


men-at-arms. Chandos was still a kniglit-baelielor when he 
led part of the prince of Wales’s army into Spain. He first 
raised his banner at the battle of Navarette ; and the narra- 
tion that Froissart gives of the ceremony will illustrate the 
manners of chivalry and the character of that admirable 
hero, the eonqueror of Du Gueselin and pride of English 
chivalry, whose fame with posterity has been a little over- 
shadowed by his master’s laurels . 1 What seems more 
extraordinary is, that mere squires had frequently the com- 
mand over knights. Proofs of this are almost continual in 
Froissart. But the vast estimation in whieh men held the 
dignity of knighthood led them sometimes to defer it for 
great part of their lives, in hope of signalizing their investi- 
ture by some eminent exploit. 

These appear to have the ehief means of nourishing the 
principles of chivalry among the nobility of Eu- Decline 0 f 
rope. But notwithstanding all encouragement, it chiTalr '> r - 
underwent the usual destiny of human institutions. St. 
Palaye, to whom we are indebted for so vivid a pieture of 
ancient manners, ascribes the decline of ehivalry in France 
to the profusion with which the order was lavished under 
Charles VI., to the establishment of the companies of ordon- 
nance by Charles VII., and to the extension of knightly 
honors to lawyers, and other men of eivil occupation, by 
Franeis I. a But the real principle of decay was something 
different from these three subordinate circumstances, unless 
so far as it may bear some relation to the second. It was 
the invention of gunpowder that eventually overthrew chiv- 
alry. From the time when the use of fire-arms became 
tolerably perfect the weapons of former warfare lost their 
efficacy, and physical foree was reduced to a very subordinate 
plaee in the accomplishments of a soldier. The advantages 
of a disciplined infantry became more sensible ; and the lan- 
cers, who continued till almost the end of the sixteenth century 
to charge in a long line, felt the punishment of their presump- 
tion and indiscipline. Even in the wars of Edward III., the 
disadvantageous tactics of chivalry must have been percepti- 
ble ; but the military art had not been sufficiently studied to 
overcome the prejudices of men eager for individual distinc- 
tion. Tournaments became less frequent; and, after the 
fatal aeeident of Henry II., were entirely discontinued in 

» Froluart, part 1. o. 241. * H4m. aur la Cheralerle, part r. 
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France. Notwithstanding the convulsions of the religious 
wars, the sixteenth century was more tranquil than any that 
had preceded ; and thus a large part of the nobility passed 
their lives in pacific habits, and if they assumed the honors of 
chivalry, forgot their natural connection with military prow- 
ess. This is far more applicable to England, where, except 
from the reign of Edward III. to that of Henry VI., chivalry, 
as a military institution, seems not to have found a very con- 
genial soil. 1 To these circumstances, immediately affecting 
the military condition of nations, we must add the progress 
of reason and literature, which made ignorance discreditable 
even in a soldier, and exposed the follies of romance to a 
ridicule which they were very ill calculated to endure. 

The spirit of chivalry left behind it a more valuable suc- 
cessor. The character of knight gradually subsided in that 
of gentleman ; and the one distinguishes European society in 
the sixteenth and seventeenth centuries, as much as the other 
did in the preceding ages. A jealous sense of honor, less 
• •; nan tic, but equally elevated, a ceremonious gallantry and 
politeness, a strictness in devotional observances, a high pride 
of birth and feeling of independence upon any sovereign for 
the dignity it gave, a sympathy for martial honor, though 
more subdued by civil habits, are the lineaments which prove 
an indisputable descent. The cavaliers of Charles I. were 
genuine successors of Edward’s knights ; and the resemblance 
is much more striking, if we ascend to the civil wars of the 
League. Time has effaced much also of this gentlemanly, 
as it did before of the chivalrous character. From the latter 
part of the seventeenth century its vigor and purity have un- 
dergone a tacit decay, and yielded, perhaps in every country, 


kings of Engl 


irerogative exercised t 


n the honor of knighthood 

is Inconsistent with the true spirit of 

chivalry. This begun, according to Lord 
Lyttelton, under Henry III. Hist, of 
Henry II. rol. li. p. " ao J “ *'• 


England less under the influence of chiv- Piedmont, displayed 
alrous principles than France or Ger- 
many ; snch as, her com para tlrely peaco- 


any nation produce more admirable 
specimens of its excellences. 

I am not minutely acquainted with 
the state of chivalry in Spain, where it 
seems to have flourished considerably. 
Italy, except in Naples, and perhaps 
Piedmont, displayed little of its spirit j 
which neithersuited the free republics of 
” thirteenth, nor the jeal- 


ous tyrannies of the following centuries. 
Vet even here we find enough to furnish 
Muratori with materials for Ids 63d Dis- 
sertation. 
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to increasing commercial wealth, more diffused in traction, 
the spirit of general liberty in some, and of servile obse- 
quiousness in others, the modes of life in great cities, and the 
levelling customs of social intercourse. 1 

It is now time to pass to a very different subject The 
third head under which I classed the improve- 
ments of society during the four last centuries of Liter * ture ' 
the middle ages was that of literature. But I must apprise 
the reader not to expect any general view of literary history, 
even in the most abbreviated manner. Such an epitome 
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would not only be necessarily superficial, but foreign in many 
of its details to the purposes of this chapter, which, attempt- 
ing to develop the circumstances that gave a new complexion 
to society, considers literature only so far as it exercised a 
general and powerful influence. The private researches, 
therefore, of a single scholar, unproductive of any material 
effect in his generation, ought not to arrest us, nor indeed 
would a series of biographical notices, into which literary 
history is apt to fall, be very instructive to a philosophical 
inquirer. But I have still a more decisive reason against 
taking a large range of literary history into the compass of 
this work, founded on the many contributions which have 
been made within the last forty years in that department, 
some of them even since the commencement of my own la- 
bor. 1 These have diffused so general an acquaintance with 
the literature of the middle ages, that I must, in treating 
the subject, either compile secondary information from well- 
known books, or enter upon a vast field of reading, with little 
hope of improving upon what has been already said, or even 
acquiring credit for original research. I shall, therefore, 
confine myself to four points : the study of civil law ; the in- 
stitution of universities ; the application of modem languages 
to literature, and especially to poetry; and the revival of 
ancient learning. 

The Roman law had been nominally preserved ever since 
ciTti ia* the destruction of the empire ; and a great portion 
of the inhabitants of France and Spain, as well as 
Italy, were governed by its provisions. But this was a mere 
compilation from the Thcodosian code ; which itself contained 
only the more recent law's promulgated after the establish- 
ment of Christianity, with some fragments from earlier col- 
lections. It was made by order of Alaric king of the Visi- 
goths about the year 500, and it is frequently confounded with 
the Theodosian code by writers of the dark ages. 2 The 

i Four very recent publications (not prefer it, os fiir as its sutyects extend, to 
to mention that of Buhle on modern Tir*hn«ehl. 
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code of Justiuian, reduced into system after the separation of 
the two former countries from the Greek empire, never ob- 
tained any authority in them ; nor was it received in the part 
of Italy subject to the Lombards. But that this body of laws 
was absolutely unknown in the West during any period seems 
to have been too hastily supposed. Some of the more eminent 
ecclesiastics, as Hincmar and Ivon of Chartres, occasionally 
refer to it, and bear witness to the regard which the Homan 
church had uniformly paid to its decisions. 1 

The revival of the study of jurisprudence, as derived from 
the laws of Justinian, has generally been ascribed to the dis- 
covery made of a copy of the Pandects at Amalfi, in 1135, 
when that city was taken by the Pisans. This fact, though 
not improbable, seems not to rest upon sufficient evidence.* 
But its truth is the less material, as it appears to be unequiv- 
ocally proved that the study of Justinian’s system had recom- 
menced before that era. Early in the twelfth* century a 
professor named Imerius* opened a school of civil law at 
Bologna, where he commented, if not on the Pandects, yet on 
the other books, the Institutes and Code, which were suffi- 
cient to teach the principles and inspire the love of that 
comprehensive jurisprudence. The study of law, having thus 
revived, made a surprising progress ; within fifty years Lom- 
bardy was full of lawyers, oil whom Frederic Barbarossa and 
Alexander III., so hostile in every other respect, conspired 
to shower honors and privileges. The schools of Bologna 
were preeminent throughout this century for legal learning. 
There seem also to have been seminaries at Modena and 
Mantua ; nor was any considerable city without distinguished 
civilians. In the next age they became still more numerous, 
and their professors more conspicuous, and universities arose 
at Naples, Padua, and other places, where the Roman law 
was the object of peculiar regard. 4 

There is apparently great justice in the opinion of Tira- 
bosclii, that by acquiring internal freedom and the right of 
determining controversies by magistrates of their own elec- 
tion, the Italian cities were led to require a more extensive 
and accurate code of written laws than they had hitherto pos- 

> Glannone, 1. It. e. 6. Selden, ad Fla- man W Is changed Into flu by the Itsl. 
Cam, p. 1071. fens, and occasionally omitted, especially 

» Tlraboschl. t. ill. p. &",9. Gingueni, in Latinizing, for the sake of euphony or 
Hist. Utt. de 1’ Italic, t. i. p. 166. purity. 

* Imerius is sometimes called Guar* * Tlraboschi, t. ir. p. 88; t. T. p. 66. 
neriue, sometimes Waraerius : the Qer- 
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sessed. These municipal judges were chosen from among 
the citizens, and the succession to offices was usually so rapid, 
that almost every freeman might expect in his turn to par- 
take in the public government, and consequently in the ad- 
ministration of justice. The latter had always indeed been 
exercised in the sight of the people by the count and his 
assessors under the Lombard and Carlovingian sovereigns ; 
but the laws were rude, the proceedings tumultuary, and the 
decisions perverted by violence. The spirit of liberty begot a 
stronger sense of right ; and light, it was soon perceived, 
could only be secured by a common standard. Magistrates 
holding temporary offices, and little elevated in those simple 
times above the citizens among whom they were to return, 
could only satisfy the suitors, and those who surrounded their 
tribunal, by proving the conformity of their sentences to ac- 
knowledged authorities. And the practice of alleging reasons 
in giving judgment would of itself introduce some uniformity 
of decision and some adherence to great rules of justice in 
the most arbitrary tribunals ; while, on the other hand, those 
of a free country lose part of their title to respect, and of 
their tendency to maintain right, whenever, either in civil or 
criminal questions, the mere sentence of a judge is pronounced 
without explanation of its motives. 

The fame of this renovated jurisprudence spread very rap- 
idly from Italy over other parts of Europe. Students flocked 
from all parts of Bologna ; and some eminent masters of that 
school repeated its lessons in distant countries. Oue of these, 
Placcntinus, explained the Digest at Montpelier before the 
end of the twelfth century ; and the collection of Justinian 
soon came to supersede the Theodosian code in the domin- 
ions of Toulouse . 1 Its study continued to flourish in the 
universities of both these cities ; and hence the Roman law, 
as it is exhibited in the system of Justinian, became the 
rule of all tribunals in the southern provinces of France. Its 
authority in Spain is equally great, or at least is only disputed 
by that of the canonists ; a and it forms the acknowledged 
basis of decision in all the Germanic tribunals, sparingly 
modified by the ancient feudal customaries, which the jurists 
of the empire reduce within narrow bounds.® In the nortli- 

t Timboscht, t. t. Valwette, Hint, do » Dock, do Usu Juris CMUe, 1. U. o. 6 
Languedoc, t. it p. 617; t. ill. p. 627; t. > Idem, 1. ii. 2. 

It. p. 604. 
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era parts of France, where the legal standard was sought in 
local customs, the civil law met naturally with less regard. 
But the code of St. Louis borrows from that treasury many 
of its provisions, and it was constantly cited in pleadings be- 
fore the parliament of Paris, either as obligatory by way of 
authority, or at least as written wisdom, to which great defer- 
ence was shown . 1 Yet its study was long prohibited in the 
university of Paris, from a disposition of the popes to estab- 
lish exclusively their decretals, though the prohibition was 
silently disregarded.* 

As early as the reign of Stephen, Vacarius, a lawyer of 
Bologna, taught at Oxford with great success ; but Its , ntrodac . 
the students of scholastic theology opposed them- Uon into 
selves, from some unexplained reason, to this new En(?1 * nd - 
jurisprudence, and his lectures were interdicted.* About the 
time of Henry III. and Edward I. the civil law acquired 
some credit in England ; but a system entirely incompatible 
with it had established itself in our courts of justice ; and the 
Roman jurisprudence was not only soon rejected, but became 
obnoxious . 3 4 Everywhere, however, the clergy combined its 
study with that of their own canons ; it was a maxim that 
every canonist must be a civilian, and that no one could be a 
good civilian unless he were also a canonist. In all uni- 
versities, degrees are granted in both laws conjointly ; and 
in all courts of ecclesiastical jurisdiction, the authority of 
Justinian is cited, when that of Gregory or Clement is want- 
ing.® 

I should earn little gratitude for my obscure diligence, were 


> Dock, i. ii. c. 6, a. 80, 81. Fleury, 
Hlat. da Droit Francois, p. 74 (prefixed 
to tmu. Institutions au Droit Francois, 
edit. 178?), says that it was a great qnes- 
tion among lawyer!, and still undecided 
(i. e. in 1674), whother the Roman law 

miers, as to those points wherein their 
local customs were silent. And, if I un- 
derstand Denisart, (Dictionnaire des De- 
cisions, art. Droit-dcrit,) the affirmative 
prevailed. It is plain at least by the 
Causes Cdldbres, that appeal was con- 
tinually made to the principles of the 
civil law in the argument of Parisian 

3 Crevier, Hist, de l'Univerrite de Pa- 
ris, 1. 1. p. 816; t. ii. p. 276. 

* Johan. Sallnburiensis, apnd Seiden 
ad Fletam, p. 1082. 


< Seiden, ubi supra, p.1096-1104. This 

passage is worthy of attention. Yet, 

notwithstanding Selden's authority, I 
am not satisfied that he has not extenu- 
ated the effect of Bracton's predilection 
fnr the maxims of Roman jurisprudence. 
No early lawyer has contributed so much 
to form our own system as Bracton ; and 
if his definitions and rules are sometimes 
borrowed from the civilians, ns all admit, 
onr common law may have indirectly re- 
ceived greater modification from that in- 
fluence, than its professors were ready to 
acknowledge, or even than thoy know. 
A full view of this subject Is still, I think, 
a desideratum in tho history of English 
law, which it would illustrate in a very 
interesting manner. 

5 Duck, De Usu Jnris drills, i. i. o. 87. 
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I to dwell on the forgotten teachers of a science 
that attracts so few. These elder professors of 
Roman jurisprudence are infected, as we are told, 
with the faults and ignorance of their time ; fail- 
ing in the exposition of ancient law through incorrectness of 
manuscripts and want of subsidiary learning, or perverting 
their sense through the verbal subtleties of scholastic philoso- 
phy. It appears that, even a hundred years since, neither 
Azzo and Aceursius, the principal civilians of the thirteenth 
century, nor Bartolus and Baldus, the more conspicuous lu- 
minaries of the next age, nor the later writings of Accolti, 
Fulgosius, and Panormitanus, were greatly regarded as au- 
thorities; unless it were in Spain, where improvement is 
always odious, and the name of Bartolus inspired absolute 
deference . 1 In the sixteenth century, Aleiatus and the great- 
er Cujacius became, as it were, the founders of a new and 
more enlightened academy of civil law, from which the latter 
jurists derived their lessons. The laws of Justinian, stripped 
of their impurer alloy, and of the tedious glosses of their 
commentators, will form the basis of other systems, and min- 
gling, as we may hope, with the new institutions of philosoph- 
ical legislators, continue to influence the social relations of 
mankind, long after their direct authority shall have been 
abrogated. The ruins of ancient Rome supplied the mate- 
rials of a new city ; and the fragments of her law, which 
have already been wrought into the recent codes of France 
and Prussia, will probably, under other names, guide far dis- 
tant generations by the sagacity of Modestinus and Ulpian . 3 

The establishment of public schools in France is owing to 
Charlemange. At his accession, we are assured that no 
means of obtaining a learned education existed in his do- 


* Gravlna, Original Jnris Civills, p. [The ciTil lawyer* of the mediaeval 

196. period are not at all forgotten on the 

* Thom who feel some curiosity abont continent, a* the great work of Sarigny, 
the civilian* of the middle ages will And History of Roman Law in the Middle 
a concise and elegant account in Gravi- Ages, sufficiently proves. It Is certain 
na, De Origine Juris Civtlis, p. 166-296. that the clvti law must always be studied 
(Lips. 1T0S.) Tiraboschl contains perhaps In Europe, nor onght the new codes 
more Information; but his prolixity Is to supersede It, seeing they are In 
very wearisome Besides this fault. It Is groat measure derived from Its fountain ; 
evident that Tiraboschl knew very little though I have heard that It Is less re- 
of law, and had not road tho civilians of garded In France than formerly. In my 
whom he treats ; whereas Gravina dis- earlier oditions I depreciated tho study 
ensses their merits not only with legal of the civii law too mnch, and with too 
knowledge, but with an acuteness of crit- exclusive an attention to English no- 
Iciam which, to say the truth, Tiraboschl tions.] 

never shows except on a date or a name. 
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minions j 1 and in order to restore in some degree p„biio 
the spirit of letters, he was compelled to invite 
strangers from countries where learning was not Cbar’e- 
bo thoroughly extinguished. Alcuin of England, n " lgu<1, 
Clement of Ireland, Thcodulf of Germany, were the true 
Paladins who repaired to his court. With the help of these 
he revived a few sparks of diligence, and established schools in 
different cities of his empire ; nor was he ashamed to be the 
disciple of that in his own palace under the care of Alcuin. 
His two next successors, Louis the Debonair and Charles the 
Bald, were also encouragers of letters ; and the schools of 
Lyons, Fulda, Corvcy, Rheims, and some other cities, might 
be said to flourish in the ninth century.* In these were taught 
the trivium and quadrivium, a long-established division of 
sciences : the first comprehending grammar, or what we now 
call philology, logic, and rhetoric ; the second, music, arith- 
metic, geometry, and astronomy . 4 But in those ages scarcely 
anybody mastered the latter four ; and to be perfect in the 
three former was exceedingly rare. All those studies, how- 
ever, were referred to theology, and that in the narrowest 
manner ; music, for example, being reduced to church chant- 
ing, and astronomy to the calculation of Easter . 6 Alcuin was, 
in his old age, against reading the poets ; 6 and this discour- 
agement of secular learning was very general ; though some, 
as for instance Raban, permitted a slight tincture of it, as 
subsidiary to religious instruction . 7 
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About the latter part of the eleventh century a greater 
Dnirersity of ardor for intellectual pursuits began to show itself 
Plirls - in Europe, which in the twelfth broke out into a 
flame. This was manifested in the numbers who repaired to 
the public academies or schools of philosophy. None of 
these grew so early into reputation as that of Paris. This 
cannot indeed, as has been vainly pretended, trace its pedi- 
gree to Charlemagne. The first who is said to have read 
lectures at Paris was Remigius of Auxerre, about the year 
900. 1 For the two next centuries the history of this school 
is very obscure ; and it would be hard to prove an unbroken 
continuity, or at least a dependence and connection of its pro- 
fessors. In the year 1 100 we find William of Champeaux 
teaching logic, and apparently some higher parts of philoso- 
AbeUni. phy> with much credit. But this preceptor was 
eclipsed by his disciple, afterwards his rival and 
adversary, Peter Abelard, to whose brilliant and hardy 
genius the university of Paris appears to be indebted for its 
rapid advancement Abelard was almost the first who awa- 
kened mankind in the ages of darkness to a sympathy with 
intellectual excellence. His bold theories, not the less at- 
tractive perhaps for treading upon the bounds of heresy, his 
imprudent vanity, that scorned the regularly acquired repu- 
tation of older men, allured a multitude of disciples, who 
would never have listened to an ordinary teacher. It is said 
that twenty cardinals and fifty bishops had been among his 
hearers.* Even in the wilderness, where he had erected the 
monastery of Paraclete, he was surrounded by enthusiastic 
admirers, relinquishing the luxuries, if so they might be 
called, of Paris, for the coarse living and imperfect accom- 
modation which that retirement could afford.* But the whole 
of Abelard’s life was the shipwreck of genius ; and of genius, 
both the source of his own calamities and unserviceable to 
posterity. There are few lives of literary men more inter- 
esting or more diversified by success and adversity, by glory 
and humiliation, by the admiration of mankind and the per- 
secution of enemies ; nor from which, I may add, more im- 
pressive lessons of moral prudence may be derived. 4 One 


1 CreTier. p. 66. 

* Crovier, p. 171 : Brucker, p. 677 
Tlraboschi. t. iii. p. 275. 

* Brucker, p. 760. 

* A grv.it interest has been reriTed I 


France for the philosophy, as well a* the 
personal history of Abelard, by the pub- 
lication of his philosophical writiogs, In 
1836, under so eminent an editor as 51. 
Cousin, and by ths excellent work of H 
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of Abelard’s pupils was Peter Lombard, afterwards arch- 
bishop of Paris, and author of a work called the Book of 
Sentences, which obtained the highest authority amoug the 
scholastic disputants. The resort of students to Paris be- 
came continually greater ; they appear, before the year 1169, 
to have been divided into nations ; 1 and probably they had 
an elected rector and voluntary rules of discipline about the 
same time. This, however, is not decisively proved ; hut in 
the last year of the twelfth century they obtained their ear- 
liest charter from Philip Augustus. 4 

The opinion which ascribes the foundation of the universi- 
ty of Oxford to Alfred, if it cannot be maintained unirersity of 
as a truth, contains no intrinsic marks of error. Oxford. 
Ingulfus, abbot of Croyland, in the earliest authentic passage 
that can be adduced to this point, 1 declares that he was sent 
from Westminster to the school at Oxford where he learned 
Aristotle, with the first and second books of Tully’s Rhetoric. 4 
Since a school for dialectics and rhetoric subsisted at Oxford, 
a town of but middling size and not the seat of a bishop, we 
are naturally led to refer its foundation to one of our kings, 

de Rdmusat, In 1845, with the title Ahd- totle at so early a period might seem to 
lard, containing a copious account both throw some suspicion on this passage. 
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and none who had reigned after Alfred appears likely to have 
manifested such zeal for learning. However, it is evident 
that the school of Oxford was frequented under Edward the 
Confessor. There follows an interval of above a century, 
during which we have, I believe, no contemporary evidence 
of its continuance. But in the reign of Stephen, Vaearius 
read lectures there upon civil law ; and it is reasonable to 
suppose that a foreigner would not have chosen that city, if 
he had not found a seminary of learning already established. 
It was probably inconsiderable, and might have been inter- 
rupted during some part of the preceding century. 1 In the 
reign of Henry II., or at least of Richard I., Oxford became 
a very flourishing university, and in 1201, according to Wood, 
contained 3000 scholars.* The earliest charters were granted 
by John. 

If it were necessary to construe the word university in the 
University strict sense of a legal incorporation, Bologna might 
of Bologna. j n y c i a i m to a higher antiquity than either Paris or 
Oxford. There are a few vestiges of studies pursued in that 
city even in the eleventh eentuiy ;* but early in the next the 
revival of the Roman jurisprudence, as has been already 
noticed, brought a throng of scholars round the chairs of its 
professors. Frederic Barbarossa in 1 158, by his authentic, 
or rescript, entitled Habita, took these under his protection, 
and permitted them to be tried in civil suits by their own 
judges. This exemption from the ordinary tribu- 
nmrtgiven nals, and even from those of the church, was 
ritte* ivrr naturally coveted by other academies; it was 

' '**’ granted to the university of Paris by its earliest 
charter from Philip Augustus, and to Oxford by John. From 
this time the golden age of universities commenced; and it is 
hard to say whether they were favored more by their sover- 
eigns or by the see of Rome. Their history indeed is full of 
struggles with the municipal authorities, and with the bishops 
of their several cities, wherein they were sometimes the 

> It may be remarked, that John of ford, p. 177. The Benedictines of St. 

Salisbury, who wrote in the first yean Maur say, that there was an eminent 

of Henry II. > reign, since his Polycra- school of canon law at Oxford about the 
Ucon is dedicated to Becket, before he end of the twelfth century, to which 
became archbishop, makes no mention of many students repaired from Paris. Hist. 
Oxford, which he would probably hare Utt. de la France, t. ix. p. 216. 
done if It had been an eminent seat of > Tlraboschl, t. Hi. p. 259, et alibi; 
learning at that time. Muratori, Dissert. 48. 

* Wood's Hist, and Antiquities of Ox- 
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aggressors, and generally the conquerors. From all parts 
of Euro|>e students resorted to these renowned seats of 
learning with an eagerness for instruction whieh may aston- 
ish those who refleet how little of what we now deem useful 
could be imparted. At Oxford, under Henry HI., it is said 
that there were 30,000 scholars; an exaggeration whieh 
seems to imply that the real number was very great. 1 A 
respectable contemporary writer asserts that there were full 
10,000 at Bologna about the same time. 2 I have not observed 
any numerical statement as to Paris during this age; but 
there ean be no doubt that it was more frequented than any 
other. At the death of Charles VII., in 1453, it is said to 
have contained 25,000 students. 8 In the thirteenth century 
other universities sprang up in different countries ; Padua 
and Naples under the patronage of Frederie II., a zealous 
and useful friend to letters, 4 Toulouse and Montpelier, Cam- 
bridge and Salamanca.® Orleans, whieh had long been dis- 
tinguished as a school of eivil law, received the privileges of 
incorporation early in the fourteenth century, and Angers 
before the expiration of the same age. 8 Prague, the earliest 
and most eminent of German universities, was founded in 
1350 ; a secession from thenee of Saxon students, in eonse- 
quenee of the nationality of the Bohemians and the Hussite 
sehism, gave rise to that of Leipsic. 7 The fifteenth eentury 

_* “ Bnt Among these,” says Anthony rerslty. The students nn said to hays 
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produced several new academical foundations in France and 
Spain. 

A large proportion of scholars in most of those institutions 
were drawn by the love of science from foreign countries. 
The chief universities had their own particular departments 
of excellence. Paris was unrivalled for scholastic theology ; 
Bologna and Orleans, and afterwards Bourges, for jurispru- 
dence ; Montpelier for medicine. Though national prejudices, 
as in the case of Prague, sometimes interfered with this free 
resort of foreigners to places of education, it was in general 
a wise policy of government, as well as of the universities 
themselves, to encourage it. The tliirty-fiflh article of the 
peace of Brctigni provides for the restoration of former privi- 
leges to students respectively in the French and English uni- 
versities . 1 Various letters patent will be found in Rymer’s 
collection, securing to Scottish as well as French natives a 
safe passage to their place of education. The English nation, 
including however the Flemings and Germans , 8 had a sepa- 
rate vote in the faculty of arts at Paris. But foreign students 
were not, I believe, so numerous in the English academies. 

If endowments and privileges are the means of quickening 
a zeal for letters, they were liberally bestowed in the last 
three of the middle ages. Crevier enumerates fifteen col- 
leges founded in the university of Paris during the thirteenth 
century, besides one or two of a still earlier date. Two only, 
or at most three, existed in that age at Oxford, and but one 
at Cambridge. In the next two centuries these universities 
could boast, as every one knows, of many splendid founda- 
tions, though much exceeded in number by those of Paris. 
Considered as ecclesiastical institutions it is not surprising 
that the universities obtained, according to the spirit of their 
age, an exclusive cognizance of civil or criminal suits affect- 
ing their members. This jurisdiction was, however, local as 
well as personal, and in reality encroached on the regular 
police of their cities. At Paris the privilege turned to a 
flagrant abuse, and gave rise to many scandalous conten- 
tions.* Still more valuable advantages were those relating 
to ecclesiastical preferments, of which a large proportion was 
reserved in France to academical graduates. Something of 
the same sort, though less extensive, may still be traced in 

1 Rymer, t. ri. p. 292.. * Crerier, t. il 

• Crerier and VUlaret, pamlm. 


I. p. 393. 
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the rules respecting plurality of benefices in our English 
church. 

This remarkable and almost sudden transition from a total 
indifference to all intellectual pursuits cannot be Cau>ca of 
ascribed perhaps to any general causes. The their cc- 
rcstoration of the civil, and the formation of the ,obrity - 
canon law, were indeed eminently conducive to it, and a 
large proportion of scholars in most universities confined 
themselves to jurisprudence. But the chief attraction to the 
studious was the new scholastic philosophy. The scholastic 
love of contention, especially with such arms as the philosophy, 
art of dialectics supplies to an acute understanding, is natural 
enough to mankind. That of speculating upon the mysterious 
questions of metaphysics and theology is not less so. These 
disputes and speculations, however, appear to have excited 
little interest till, after the middle of the eleventh century, 
Roscelin, a professor of logic, revived the old question of the 
Grecian schools respecting universal ideas, the reality of 
which he denied. This kindled a spirit of metaphysical dis- 
cussion, which Lanfranc and Anselm, successively archbishops 
of Canterbury, kept alive ; and in the next century Abelard 
and Peter Lombard, especially the latter, completed the 
scholastic system of philosophizing. The logic of Aristotle 
seems to have been partly known in the eleventh century, 
although that of Augustin was perhaps in higher estima- 
tion ; 1 * * in the twelfth it obtained more decisive influence. 
His metaphysics, to which the logic might be considered as 
preparatory, were introduced through translations from the 
Arabic, and perhaps also from the Greek, early in the ensu- 
ing century . 4 This work, condemned at first by the decrees 

I Brucker. Hist. Crit. Philosophise, t. totlo that the scholastics of Europe de- 
111. p. (178. rired from the Arabic language. Ilia 

a Id. Ibid. Tiraboschl concern* that writings had produced in the flourishing 
the translations of Aristotle made by Hohanimedan kingdoms a Tost number 
command of Frederic II. were directly of commentators, and of metaphysicians 
from the Greek, t. It. p. 145 ; ami ceil- traiued in the same school. Of these 
surcs Brucker for the contrary opinion. Averrocs, a native of Cordon, who died 
Buhie, however (Hist, dc ia Philosophic early in the thirteenth century, was the 
Moderne, t. i. p. 696), appears to agree most eminent. It would be curious to 
with Brucker. It is almost certain that examine more minutely than has hitherto 
Tersions were made from the Arabic been done the original writings of these 
Aristotle : which itself was not iinme- famous men, which no doubt hare suf- 
dlatciy taken from the Greek, but from a fered in translation. A passage from Ai 
Syriac medium. Glnguond, Hist. Litt. Guzel, which Mr. Turner has rendered 

de Vital ie, t. i. p. 212 (ou the anthority from the Latin, with ali the disadvantage 
of M. LangWs). of a double remove from the uuthor's 

It was not only a knowledge of Aria- words, appears to state the argument in 
VOL. III. 26 
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of popes and councils on account of its supposed tendency to 
atheism, acquired by degrees an influence, to which even 
popes and councils were obliged to yield. The Mendicant 
Friars, established throughout Europe in the thirteenth cen- 
tury, greatly contributed to promote the Aristotelian philoso- 
phy ; and its final reception into the orthodox system of the 
church may chiefly be ascribed to Thomas Aquinas, the boast 
of the Dominican order, and certainly the most distinguished 
metaphysician of the middle ages. His authority silenced 
all scruples as to that of Aristotle, and the two philosophers 
were treated with equally implicit deference by the later 
schoolmen . 1 

This scholastic philosophy, so famous for several ages, has 
since passed away and been forgotten. The history of liter- 
ature, like that of empire, is full of revolutions. Our public 
libraries are cemeteries of departed reputation, and the dust 
accumulating upon their untouched volumes speaks as forci- 
bly as the grass that waves over the ruins of Babylon. Few, 
very few, for a hundred years past, have broken the repose 
of the immense works of the schoolmen. None perhaps in 
our own country have acquainted themselves particularly 
with their contents. Leibnitz, however, expressed a wish 
that some one conversant with modern philosophy would un- 
dertake to extract the scattered particles of gold which may 
be hidden in their abandoned mines. This wish has been at 
length partially fulfilled by three or four of those industrious 
students and keen metaphysicians, who do honor to modern 
Germany. But most of their works are unknown to me 
except by repute, and as they all appear to be formed on a 
very extensive plan, I doubt whether even those laborious 
men could afford adequate time for this ungrateful research. 
Yet we cannot pretend to deny that Roscelin, Anselm, Abe- 
lard, Peter Lombard, Albertus Magnus, Thomas Aquinas, 
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Duns Seotus, and Ockham, were men of acute and even 
profound understandings, the giants of their own generation. 
Even with the slight knowledge we possess of their tenets, 
there appear through the cloud of repulsive technical barbar- 
isms rays of metaphysical genius which this age ought not to 
despise. Thus in the works of Anselm is found the cele 
brated argument of Des Cartes for the existence of a Deity, 
deduced from the idea of an infinitely perfect being. One 
great object that most of the schoolmen had in view was, to 
establish the principles of natural theology by abstract rea- 
soning. This reasoning was doubtless liable to great difficul- 
ties. But a modern writer, who seems tolerably acquainted 
with the subject, assures us that it would be difficult to 
mention any theoretical argument to prove the divine attri- 
butes, or any objection capable of being raised against the 
proof, which we do not find in some of the scholastic philos- 
ophers . 1 The most celebrated subjects of discussion, and 
those on which this class of reasoners were most divided, 
were the reality of universal ideas, considered as extrinsic to 
the human mind and the freedom of will. These have not 
cea~ed to occupy the thoughts of metaphysicians.® 

But all discovery of truth by means of these controversies 
was rendered hopeless hv two insurmountable obstacles, the 
authority of Aristotle and that of the church. Wherever 

I Buhle, Hlat. do la Philos. Moderns, and tho Edinburgh Reviewer. Still I 
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obsequious reverence is substituted for bold inquiry, truth, if 
she is not already at hand, will never be attained. The 
scholastics did not understand Aristotle, whose original writ- 
ings they could not read ; 1 but his name was received with 
implicit faith. They learned his peculiar nomenclature, and 
fancied that he had given them realities. The authority of 
the church did them still more harm. It has been said, and 
probably with much truth, that their metaphysics were inju- 
rious to their theology. But I must observe in return that 
their theology was equally injurious to their metaphysics. 
Their disputes continually turned upon questions cither in- 
volving absurdity and contradiction, or at best inscrutable by 
human comprehension. Those who assert the greatest an- 
tiquity of the Roman Catholic doctrine as to the real pres- 
ence, allow that both the word and the definition of transub- 
stantiation are owing to the scholastic writers. Their subtle- 
ties were not always so well received. They reasoned at 
imminent peril of being eharged with heresy, which Ros- 
celin, Abelard, Lombard, and Ockham did not escape. In 
the virulent factions that arose out of their metaphysical 
quarrels, either party was eager to expose its adversary to 
detraction and persecution. The Nominalists were accused, 
one hardly sees why, with reducing, like Sabellius, the per- 
sons of the Trinity to modal distinctions. The Realists, with 
more pretence, incurred the imputation of holding a language 
that savored of atheism . 2 In the controversy which the 
Dominicans and Franciscans, disciples respectively of Thom- 
as Aquinas and Duns Scotus, maintained about grace and 
free-will, it was of course still more easy to deal in mntual 
reproaehes of heterodoxy. But the schoolmen were in gen- 
eral prudent enough not to defy the censures of the church; 
and the popes, in return for the support they gave to all 
exorbitant pretensions of the Holy See, eonnived at this 
factious wrangling, which threatened no serious mischief, as 

i Roger Bacon, by far the truest phi- egregious errors In both respects. Anil 
losopher of the middle ages, complains of there is so much misapprehension and 
the Ignorance of Aristotle's translators, obscurity lu the Aristotelian writings ns 
Every translator, he observes, ought to thus translated, that no one uudurstands 
understand his author’s subject, aud t' e them. Opus Majus, p 45. 
two languages from which and into which * Brucker, p. 733, 912. Mr. Turner 

he is to render the work. But none has fallen luto some confusion ns to tills 
hitherto, except Boethius, hare suffl- point, and supposes the nominalist sys- 
ciently known the languages ; nor has tern to hare had a pantheistical tcudency , 
one, except Robert Qrostete (the famous not clearly apprehending Its character- 
bishop of Lincoln), had a competent ac- istics, p. 612. 
quoin tance with science. The rest make 
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it (lid not proceed from any independent spirit of restarch. 
Yet with all their apparent conformity to the received creed, 
there was, as might be expected from the circumstances, a 
great deal of real deviation from orthodoxy, and even of infi- 
delity. The scholastic mode of dispute, admitting of no 
termination and producing no conviction, was the sure cause 
of scepticism ; and the system of Aristotle, especially with 
the commentaries of Averroes, bore an aspect very unfavor- 
able to natural religion. 1 The Aristotelian philosophy, even 
in the hands of the Master, was like a barren tree that con- 
ceals its want of fruit by profusion of leaves; But the 
scholastic ontology was much worse. What eould be more 
trifling than disquisitions about the nature of angels, their 
modes of operation, their means of conversing, or (for these 
were distinguished) the morning and evening state of their 
understandings ? 2 Into such follies the schoolmen appear to 
have launched, partly because there was less danger of run- 
ning against a heresy in a matter where the church had 
defined so little — partly from their presumption, which dis- 
dained all inquiries into the human mind, as merely a part 
of physics — and in no small degree through a spirit of mysti- 
cal fanaticism, derived from the oriental philosophy and the 
later Platonists, which blended itself with the cold-blooded 
technicalities of the Aristotelian school.* But this unpro- 


1 Petrarch glees a cartons account of 
the irreligion that prevailed among the 
learned at Venice and Padua, In con- 
se(|uence of their unbounded admiration 
lor Aristotle and Averroes. One of this 
school, conversing with him, after ex- 
pressing much contempt for the Apostles 
ami Fathers, exclaimed: [ftiiium tu 
Averroim pati posses, ut videres quanto 
ille tuts his nugatoribus major «it I Mem. 
de Petror^ue, t. iii. p. 769. Tirabosclii, 

' * Bnicker. p. S98. 

3 This mystical philosophy appears to 
have been introduced into Europe by 
John Scotus, w limit Buhie treats as the 
founder of the scholastic philosophy; 
though, as It made no sensible progress 

more natural to give that credit to Ros- 
celin and Anselm. Scotus or Erigena, 
as he is perhaps more frequently called, 
took up. through the medium of a spu- 
rious work, usrribcd to Dionysius the 
Areopagite, that remarkable system, 
which has from time immemorial pre- 
vailed in some schools of the East, 


wherein all external phenomena, as well 
as nil subordinate intellects, are con- 
sidered as tmanating from the Supreme 
Being, into whose essence they are here- 
after to be absorbed. This system, re- 
produced under various modifications, 
and combined with various theories of 

philosophy and religion, is perhaps the 
most congenial to the spirit of solitary 
speculation, and consequently the most 
e tenslvcly diffused of any which those 
high themes have engendered. It orig- 
inated no doubt in sublime conceptions 
of divine omnipotence and nbiqnity. 
But clearness of expression, or iudeed of 
ideas, being not easily connected with 
mysticism, the language of philosophers 
adopting the theory of emanation is 
often hardly distinguishable from that of 
the pantheists. Brucker, very unjustly, 
as I imagine from the passages lie quotes, 

accuses John Erigena of pantheism. 

Hist. Crit. Philos, p. 1120. The charge 
would, however, be better grounded 
against some whose styie might deceive 
an unaccustomed reader. In fact, the 
philosophy of emanation leads very nearly 
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ductive waste of the faculties could not last forever. Men 
discovered that they had given their time for the promise of 
wisdom, and been cheated in the bargain. What John of 
Salisbury observes of the Parisian dialecticians in his own 
time, that, after several years’ absence, he found them not a 
step advanced and still employed in urging and parrying the 
same arguments, was equally applicable to the period of 
centuries. After three or four hundred years, the scholastics 
had not untied a single knot, nor added one unequivocal truth 
to the domain of philosophy. As this became more evident, 
the enthusiasm for that kind of learning declined ; after the 
middle of the fourteenth century few distinguished teachers 
arose among the schoolmen, and at the revival of letters their 
pretended science had no advocates left, but among the preju- 
diced or ignorant adherents of established systems. How 
different is the state of genuine philosophy, the zeal for which 
will never wear out by length of time or change of fashion, 
because the inquirer, unrestrained by authority, is perpetu- 
ally cheered by the discovery of truth in researches, which 
the boundless riches of nature seem to render indefinitely 
progressive ! 1 

Yet, upon a general consideration, the attention paid in the 
universities to scholastic philosophy may be deemed a source 
of improvement in the intellectual character, when we com- 
pare it with the perfect ignorance of some preceding ages. 
Whether the same industry would not have been more profit- 
ably directed if the love of metaphysics had not intervened, 
is another question. Philology, or the principles of good 
taste, degenerated through the prevalence of school-logic. 
The Latin compositions of the twelfth century are better than 
those of the three that followed — at least on the northern 
side of the Alps. I do not, however, conceive that any real 
correctness of taste or general elegance of style was likely to 
subsist in so imperfect a condition of society. These quali- 
ties seem to require a certain harmonious correspondence in 

to the doctrine of an universal substance, (without the trouble of reading the first 
which begot tho atheistic system of Spi* book of Cndworth) from tiro famous 
noza, and which appears to hare revived passages of Virgil and Lucan. Georg, 
with similar consequences among the 1. iv. v.219; and Pharsalla, I. viii. v. 678. 
metaphysicians of Germany. How very 1 This subject, as well as some others 
closely the language of this orieotal phi- in this part of the present chapter, has 

losophy, or even that which regards the been touched In my Introduction to tho 

Leity its the soul of the world, may Literature of the 16th, 16th, and 17th 
verge upon pantheism, wiU be perceived Centuries. 
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the tone of manners before they can establish a prevalent in- 
fluence over literature. A more real evil was the diverting 
of studious men from mathematical science. Early in the 
twelfth century several persons, chiefly English, had brought 
into Europe some of the Arabian writings on geometry and 
physics. In the thirteenth the w'orks of Euclid were com* 
mented upon by Campano , 1 and Roger Bacon was fully ac- 
quainted with them . 2 Algebra, as far as the Arabians knew 
it, extending to quadratic equations, was actually in the hands 
of some Italians at the commencement of the same age, and 
preserved for almost three hundred years as a secret, though 
without any conception of its importance. As abstract mathe- 
matics require no collateral aid, they may reach the highest 
perfection in ages of general barbarism ; and there seems to 
be no reason why, if the course of study had been directed 
that way, there should not have arisen a Newton or a La 
Place, instead of an Aquinas or an Ockham. The knowl- 
edge displayed by Roger Bacon and by Albertus Magnus, 
even in the mixed mathematics, under every disadvantage 
from the imperfection of instruments and the want of re- 
corded experience, is sufficient to inspire us with regret that 
their contemporaries were more inclined to astonishment than 
to emulation. These inquiries indeed were subject to the or- 
deal of fire, the great purifier of books and men ; lor if the 
metaphysician stood a chance of being burned as a heretic, 
the natural philosopher was in not less jeopardy as a magician.* 


i Tlraboschl, t. It. p. 160. 
a There is a very copious and sensible 
account of Roger Karon in Wood's History 
of Oxford, vol. 1. p. 332(Outch’s edition). 
I am n little surprised that Antony should 
hove found out Bacon s merit. 

The resemblance between Roger Bacon 
and his greater namesake Is very re- 
markable. Whether laird Bacon ever 
read the Opus Majus, I know not ; but It 
is singular, that his favorite quaint ex- 
piessinn. prerogative sclentiarum, should 
be found In that work, though not used 
with the same allusion to the Roman 
comitia. And whoever reads the sixth 
rt of the Opus Majus, upon exper- 
entnl science, must be struck by it as 
the prototype, In spirit, of the Novum 
Organ urn. The same sanguine and 
sometimes rash confideuce In the effect 


of physical discoveries, the same fondness 
for experiment, the same preference of 
inductive to abstract reasoning, pervade 
both works. Roger Bacon's philosoph- 
ical spirit may be illustrated by the 


following passage : Duo sunt modi cog- 


experiuientum. Argumentum concludlt 
ct facit nos coneluderc quustlonem; sed 

tiouem, ut qulescat animus in intuitu 
verltatii, nisi earn lnvenlat vll expe- 
rientiie; quia multi habent arguments 
ad scibllla, sed quia non habent expe- 
rieutiam, ncgligunt ea, lieque vitant 

allq ills homo, qui uunquani viillt ignem, 
probavlt per arguments snflicientia quod 
ignis comburit et I adit res et destruit, 
nunqunm propter hoc qulcsceret animus 
audientis, nec ignem vitaret antequam 


ad Ignem, ut per experientlam pro- 
bo ret quod argumentum edocebat j sed 
assumptl experientia combustlonis cer- 
tificatur animus ct quiescit In fulgore 
veritatis, quo argumentum non suffleit, 
sod cxperientla. p. 446. 

» Six) the fate of Cecco d’Aacoli in 
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A far more substantial cause of intellectual improvement 
Cultivation was die development of those new languages that 
of tho n«w sprang out of the corruption of Latin. For three 
languages. or f QUr centur j es a ft e r what was called the Ro- 
mance tongue was spoken in France, there remain but few 
vestiges of its employment in writing; though we cannot 
Division of draw an ab-olute inference from our want of proof, 

ole Romance and a critic of much authority supposes tmnsla- 
twodjaiecta dons to have been made into it for religious pur- 
poses from the time of Charlemagne. 1 During this 
period the language was split into two very separate dialects, 
the regions of which may he considered, though by no means 
strictly, as divided by the Loire. These were called the 
Langue d’Oil and the Langue d’Oc ; or in more modem 
times, the French and Provencal dialects. In the latter of 
these I know of nothing which can even by name be traced 
beyond the year 1100. About that time Gregory de Becha- 
da, a gentleman of Limousin, recorded the memorable events 
of the first crusade, then recent, in a metrical history of great 
length. 2 This poem has altogether perished ; which, con- 
sidering the popularity of its subject, as M. Sismondi justly 
remarks, would probably not have been the case if it bad 
possessed any merit. But very soon afterwards a multitude 
of poets, like a swarm of summer insects, appeared in the 
Troubadours southern provinces of France. These were the 
of Provouce. celebrated Troubadours, whose fame depends far 
less on their positive excellence than on the darkness of pre- 
ceding ages, on the temporary sensation they excited, and 
their permanent influence on the state of European poetry. 
From William count of Poitou, the earliest tronbadour on 
record, who died in 1126, to their extinction, about the end 
of the next century, there were probably several hundred of 
these versifiers in the language of Provence, though not 
always natives of France. Millot lavs published the lives of 
one hundred and forty-two, besides the names of many more 
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whose history is unknown ; and a still greater number, it 
eannot be doubted, are unknown by name. Among those 
poets are reckoned a king of England (Richard I.), two of 
Aragon, one of Sicily, a dauphin of Auvergne, a count of 
Foix, a prince of Orange, many noblemen and several ladies. 
One can hardly pretend to account for this sudden and tran- 
sitory love of verse : but it is manifestly one symptom of the 
rapid impulse which the human mind received in the twelfth 
century, and contemporaneous with the severer studies that 
began to flourish in the universities. It was encouraged by 
the prosperity of Languedoc and Provence, undisturbed, com- 
paratively with other countries, by internal warfare, and dis- 
posed by the temper of their inhabitants to feel with voluptu- 
ous sensibility the charm of music and amorous poetry. But 
the tremendous storm that fell upon Languedoc in the crusade 
against the Albigeois shook off the flowers of Provenfal 
verse ; and the final extinction of the fief of Toulouse, with 
the removal of the counts of Provence to Naples, deprived 
the troubadours of their most eminent patrons. An attempt 
was made in the next century to revive them, by distributing 
prizes for the best composition in the Floral Games of Tou- 
louse, which have sometimes been erroneously referred to a 
higher antiquity . 1 This institution perhaps still remains ; but 
even in its earliest period it did not establish the name of any 
Provenfal poet. Nor can we deem these fantastical solemni- 
ties, styled Courts of Love, where ridiculous questions of 
metaphysical gallantry were debated by poetical advocates, 
under the presidency and arbitration of certain ladies, much 
calculated to bring forward any genuine excellence. They 
illustrate, however, what is more immediately my own ob- 
ject, the general ardor for poetry and the manners of those 
chivalrous ages . 2 

The great reputation acquired by the troubadours, and 
panegyrics lavished on some of them by Dante The ' |r poetI 
and Petrarch, excited a curiosity among literary cai char- 
men, which has been a good deal disappointed by acter ’ 
further acquaintance. An excellent French antiquary of 
the last age, La Curne dc St. Palaye, spent great part of his 

1 Do Slide. Vie deP6trarque, 1. 1. p. 156. Etat do la Po&ile Fran^olsc, p. 94. t 
Sismondi, Litt. du Midi, 1. 1. p. 22S. have never had patience to look at the 

a For the Courts of Love, sec De Sade, older writers who have treated this tire- 
Vie de Petmrque, t. ii. note 19. Lo some subject. 

Grand, Fabliaux, 1. 1. p. 270. Uoqucfort, 
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life in accumulating manuscripts of Provengal poetry, very 
little of which had ever been printed. Translations from 
part of this collection, with memorials of the writers, were 
published by Millot ; and we certainly do not often meet with 
passages in his three volumes which give us any poetical 
pleasure . 1 Some of the original poems have since been pub- 
lished, and the extracts made from them by the recent histo- 
rians of southern literature are rather superior. The trou- 
badours chiefly confined themselves to subjects of love, or 
rather gallantry, and to satires (sirventes), which tire some- 
times keen and spirited. No romances of chivalry, and 
hardly any tales, are found among their works. There seems 
a general deficiency of imagination, and especially of that 
vivid description which distinguishes works of genius in the 
rudest period of society. In the poetry of sentiment, their 
favorite province, they seldom attain any natural expression, 
and consequently produce no interest. I speak, of course, on 
the presumption that the best specimens have been exhibited 
by those who have undertaken the task. It must be allowed, 
however, that we cannot judge of the troubadours at ti great- 
er disadvantage than through the prose translations of Millot. 
Their poetry was entirely of that class which is allied to 
music, and excites the fancy or feelings rather by the power 
of sound than any stimulancy of imagery and passion. Pos- 
sessing a flexible and harmonious language, they invented a 
variety of metrical arrangements, perfectly new to the na- 
tions of Europe. The Latin hymns were striking, but mo- 
notonous, the metre of the northern French unvaried j but 
in Provencal poetry, almost every length of verse, from two 
syllables to twelve, and the most intricate disposition of 
rhymes, were at the choice of the troubadour. The can- 
zoni, the sestine, all the lyric metres of Italy and Spain were 
borrowed from his treasury. With such a command of poet- 
ical sounds, it was natural that he should inspire delight into 
ears not yet rendered familiar to the artifices of verse ; and 
even now the fragments of these ancient lays, quoted by M. 
Sismondi and M. Ginguene, seem to possess a sort of charm 
that has evaporated in translation. Upon this harmony, and 
upon the facility with which mankind are apt to be deluded 
into an admiration of exaggerated sentiment in poetry, they 


I Histolre Litteraire dee Troubadours. Paris, 1771. 
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depended for their influence. And however vapid the songs 
of Provenee may seem to our apprehensions, they were un- 
doubtedly the source from which poetry for many centuries 
derived a great portion of its habitual language . 1 

It has been maintained by some antiquaries, that the 
northern Romanee, or what we properly call 
French, was not formed until the tenth century, 
the common dialect of all France having previous- poetry and 
ly resembled that of Languedoc. This hypothesis pro * 8 ' 
may not be indisputable ; but the question is not likely to be 
settled, as scarcely any written specimens of Romance, even 
of that age, have survived . 3 In the eleventh century, among 
other more obscure productions, both in prose and metre, 
there appears what, if unquestioned as to authenticity, would 
be a valuable monument of this language; the laws of Wil- 
liam the Conqueror. These are preserved in a manuscript 
of Ingulfus’s History of Croyland, a blank being left in other 
copies where they should be inserted.* They are written in 
an idiom so far removed from the Pro veil fill, that one would 
be disposed to think the separation between these two species 
of Romance of older standing than is commonly allowed. 
But it has been thought probable that these laws, which in 
fact were nearly a repetition of those of Edward the Con- 
fessor, were originally published in Anglo-Saxon, the only 
language intelligible to the people, and translated, at a subse- 
quent period, by some Norman monk into French . 4 


l Two rery modern French writer*, M. 
Ginguen* (lllstolre Lltteraire d'ltalie, 
Pari*. 1811) aud M. Sismondi (Literature 
du Midi de i’Europe, Pari*, 1813), have 

revived the poetical history of the trou- 

badour*. To them, still more than to 
Jllllot and Tlraboschl, I would acknowl- 
edge my obligations for the little I have 
learned in respect of this forgotten school 
of poetry. Notwithstanding, however, 
the heaviness of Millot's work, a fault 
not imputable to himself, tbongb Rltson, 
as 1 remember, calls him, in his own 
polite style, *• a blockhead,” it will always 
be useful to the inquirer into the manners 
and opinions of the middle ages, from the 
nuinerons Illustrations it contains of two 

of morals among the higher ranks, and 
the prevailing animosity of all classes 
against the clergy. 

3 Hist. Lltt. de la Prance, t. vii. p. 68. 
le lloeuf, according to these Benedic- 
tines, ho* published some poetical frog- 




seventeenth 
Inscriptions, 
the infancy 
in anything 


which throws more ligh 
of the French language 
within my knowledge, sj 

earliest specimens of verse in tne royal 

library nre of the eleveuth century au 
plus tanl. p. 717. M. de la Hue is said tf 
have found some poems of the eleventh 
century In the British Museum, Roque- 
fort, Etot de la Pocsie Francolse, p. 20tt. 
Le Bceuf * fragment may be found In this 


Provencal than the French dialect. 

• Gale, XV. Script, t. i. p. 88. 

* lUtson's Dissertation on Romances 
p. 66. [The laws of William the Con- 
queror, published in Ingulfus. are trans- 
lated from a Latin original ; the French 
is of the thirteenth century. It is now 
doubted whether any French, except a 
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The use of a popular language beeame more common af- 
ter the year 1100. Translations of some books of Scripture 
and acts of saints were made about that time, or even earlier, 
and there are Freneh sermons of St. Bernard, from which 
extracts have been published, in the royal library at Paris. 1 
In 1126, a charter was granted by Louis VI. to the city of 
Beauvais in French.® Metrical compositions are in general 
the first literature, of a nation, and even if no distinct proof 
could be adduced, we might assume their existence before 
the twelfth century. There is however evidence, not to men- 
tion the fragments printed by Le Boeuf, of certain lives of 
saints translated into French verse by Thibault de Vernon, 
a canon of Rouen, before the middle of the preceding age. 
And we are told that Taillefer, a Norman minstrel, recited a 
song or romance on the deeds of Roland, before the army of 
his countrymen, at the battle of Hastings in 1066. Philip 
de Than, a Norman subject of Henry I., seems to be the 
earliest ]>oet whose works as well ns name have reached us, 
unless we admit a French translation of the work of one 
Marbode upon precious stones to be more ancient.* This 
De Than wrote a set of rules for computation of time and 
an account of different calendars. A lmppy theme for in- 
spiration without doubt ! Another performance of the same 
author is a treatise on birds and beasts, dedicated to Ade- 
laide, queen of Henry I. 4 But a more famous votary of the 
muses was Wace, a native of Jersey, who about the begin- 
ning of Henry II.’s reign turned Geoffrey of Monmouth’s 
history into French metre. Besides this poem, called le 
Brut d’Angleterre, he composed a series of metrical histo- 
ries, containing the transactions of the dukes of Normandy, 
from Rollo, their great progenitor, who gave name to the 
Roman de Rou, down to his own age. Other productions 
are ascribed to Wace, who was at least a prolific versifier, 


fragment of a translation of Boethius, in 
verse. is extant of an earlier age than the 
twelfth. Introduction to Hist, of Llterat. 
3d edit. p. 28.] 

< Hist. Litt. t. lx. p. 149; Fabliaux 
par Barhasan, voi. 1. p. 9, edit. ISOS; 
Me Til. (le 1’ Academic des Inscr. t. xy. and 
xvll. p. 714, &c. 

2 Mnbillon speaks of this a* the oldest 
French instrument he had seeu. But the 

Benedictines quote some of the eleventh 

century. Ilist. Litt. t. vii. p. 59. This 
cliurter is supposed by tho authors of 


Nouveau Traitd do Diplomatique to be 
translated from the Latin, t. iv. p. 519. 
French clmrtcrs, they say, are not com- 
mon before the ago of Louis IX. ; and 
this is confirmed by those published 
in Martenne’s Thesaurus Anrcdotorum, 
which are very commonly in French 
from his reign, but hardly ever before. 

3 Kavaliere. Revol. de la Langue Fran- 
coise, p. 116, doubts tho age of this trana 
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and, if he seem to deserve no higher title at present, has a 
claim to indulgence, and even to esteem, as having far ex- 
celled his contemporaries, without any superior advantages 
of knowledge. In emulation, however, of his fame, several 
Norman writers addicted themselves to composing chronicles, 
or devotional treatises in metre. The court of our Norman 
kings was to the early poet3 in the Langue d’Oil, what those 
of Arles and Toulouse were to the troubadours. Henry I. 
was fond enough of literature to obtain the surname of Beau- 
clere ; Henry II. was more indisputably an eneourager of 
poetry ; and Richard I. has left compositions of his own in 
one or other (for the point is doubtful) of the two dialects 
spoken in France. 1 

If the poets of Normandy had never gone beyond histori- 
cal and religious subjects, they would probably have had less 
claim to our attention than their brethren of Provence. But 
a different and far more interesting species of com- Norman ro . 
position began to be cultivated in the latter part of manowaud 
the twelfth century. Without entering upon the 
controverted question as to the origin of romantic fictions, 
referred by one party to the Scandinavians, by a second to 
the Arabs, by others to the natives of Britany, it is manifest 
that the actual stories upon which one early and numerous 
class of romances was founded are related to the traditions 
of the last people. These are such as turn upon the fable 
of Arthur ; for though we are not entitled to deny the exist- 
ence of such a personage, his story seems chiefly the creation 
of Celtic vanity. Traditions current in Britany, though proba- 
bly derived from this island, became the basis of Geoffrey of 
Monmouth’s Latin prose, which, as has been seen, was trans- 
fused into French metre by Wace. 2 The vicinity of Nor- 

i Mi lint «ays that Richard's airventes rol. 1. p. 66. Richard aluo enm pound 

{satirical sungx) have appeared in Freueh verses In tlie Pnitevin dialect, spoken at 
as well as Provencal, but that the former that time in Maine and^Anjou. which 
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mandy enabled its poets to enrich their narratives with other 
Arinoricnn fictions, all relating to the heroes who had sur- 
rounded the table of the son of Uthcr. 1 An equally imagi- 
nary history of Charlemagne gave rise to a new family of 
romances. The authors of these fictions were called Trou- 
veurs, a name obviously identical with that of Troubadours. 
But except in name there was no resemblance between the 
minstrels of the northern and southern dialects. The inven- 
tion of one class was turned to description, that of the other 
to sentiment ; the first were epic in their form and style, the 
latter almost always lyric. We cannot perhaps give a better 
notion of their dissimilitude, than by saying that one school 
produced Clmucer, and the other Petrarch. Besides these 
romances of chivalry, the trouveurs displayed their powers 
of lively narration in comic tales or fabliaux, (a name some- 
times extended to the higher romance,) which have aided 
the imagination of Boccace and La Fontaine. These com- 
positions are certainly more entertaining than those of the 
troubadours ; but, contrary to what I have said of the latter, 
they often gain by appearing in a modem dress. Their 
versification, which doubtless had its charm when listened to 
around the hearth of an ancient castle, is very languid and 
prosaic, and suitable enough to the tedious prolixity into 
which the narrative is apt to fall; and though we find many 
sallies of that arch and sprightly simplicity which character- 
izes the old language of France as well as England, it 
requires, upon the whole, a factitious taste to relish these 
Norman talcs, considered as poetry in the higher sense of 
the word, distinguished from metrical fiction. 

A manner very different from that of the fabliaux was 
Roman de la adopted iu the Roman de la Rose, begun by Wil- 
Rose liam de Loris about 1250, and completed by John 

de Meun half a century later. This poem, which contains 
about 16,000 lines in the usual octo-syllable verse, from 
which the early French writers seldom deviated, is an alle- 
gorical vision, wherein love and the other passions or qualities 


i rThoueh the stories of Arthur were British crown, and wa* Intended, conne- 
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connected with it pass over the stage, without the interven- 
tion, I believe, of any less abstract personages. Though 
similar allegories were not unknown to the ancients, and, 
which is more to the purpose, may be found in other produc- 
tions of the thirteenth century, none had been constructed so 
elaborately as that of the Roman de la Rose. Cold and 
tedious as we now consider this species of poetry, it originated 
in the creative power of imagination, and appealed to more 
refined feeling than the common metrical narratives could 
excite. This poem was highly popular in the middle ages, 
and became the source of those numerous allegories which 
had not ecased in the seventeenth century. 

The French language was employed in prose as well as in 
metre. Indeed it seems to have had almost an Worka in 
exclusive privilege in this respect, “ The lan- French 
guage of Oil,” says Dante, in his treatise on vul- proM ' 
gar speech, “ prefers its claim to be ranked above those of Oc 
and Si (Provenjal and Italian), on the ground that all trans- 
lations or compositions in prose have been written therein, 
from its greater facility and grace, such as the books com- 
piled from the Trojan and Roman stories, the delightful 
fables about Arthur, and many other works of history and 
science.” 1 I have mentioned already the sermons of St 
Bernard and translations from Scripture. The laws of the 
kingdom of Jerusalem purport to have been drawn up imme- 
diately after the first erusade, and though their language has 
been materially altered, there seems no doubt that they were 
originally compiled in French. 1 Besides some charters, 
there are said to have been prose romances before the year 
1200.® Early in the next age Ville Hardouin, seneschal of 
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Oampagnc, recorded the capture of Constantinople in the 
fourth crusade, an expedition, the glory and reward of which 
he had personally shared, and, as every original work of prior 
date has either perished or is of small importance, may be 
deemed the father of French prose. The Establishments of 
St. Louis, and the law treatise of Beaumanoir, fill up the 
interval of the thirteenth century, and before its conclusion 
we must suppose the excellent memoirs of Joinville to have 
been composed, since they are dedicated to Louis X. in 1315, 
when the author could hardly be less than ninety years of 
age. Without prosecuting any further the history of French 
literature, I will only mention the translations of Livy and 
Sallust, made in the reign and by the order of John, with 
those of Ctesar, Suetonius, Ovid, and parts of Cicero, which 
are due to his successor Charles V. 1 

I confess myself wholly uninformed as to the original 
Spanish formation of the Spanish language, and as to the 
language. epoch of its separation into the two principal dia- 
leets of Castile and Portugal, or Gallicia ; 2 nor should I 
perhaps have alluded to the literature of that peninsula, were 
it not for a remarkable poem which shines out among the 
minor lights of those times. This is a metrical life of the 
Cid Iluy Diaz, written in a barbarous style and with the 
rudest inequality of measure, but with a truly Homeric 
warmth and vivacity of delineation. It is much to be 
regretted that the author’s name has perished ; but its date 
has been referred by some to the middle of the twelfth cen- 
tury, while the hero’s actions were yet recent, and before the 
taste of Spain had been corrupted by the Provenfal trouba- 
dours, whose extremely different manner would, if it did not 


l Viliaret, Hist, de France, t. zl. p. 121 ; 
De Sadc. Vie de Petrarqne, t. iii. p. 648. 
Charles V. had more learning than most 
princes of his time. Christine de Pisan, 
a lady who has written memoirs, or 
rather an eulogy of him, says that his 
father ie flat introdlre en lettres moult 
suffisamnient, et tant que competemment 
entendoit son Latin, et soufflsammont 
scavoit lee regies de grammalrc ; la queiie 
chose picust a dleu qn'ainsi fust nccou- 
tnmee entre les princes. Collect, de 
M4m. t. v. p. 103, 190. &e. 
s The earliest Spanish t 


tenne, These 
203; thedati 


s Anecdotorum. 1. 1. p. 
which is 1096. Persons 
with tho antiquities of 


that country may possibly go further 
hack. Another of 1101 is published In 
Marina’s Teoria de las Cortes, t. ill. p. 1 
It is In a Vidimus hy Peter tile Cruel, 
and cannot, I presume, hare been a 
translation from the Latin. Yet the ed- 
itors of Nourcan Tr. dc Diplom. mention 
a charter of 1243, as the earliest they are 

acquainted with in the Spanish language, 
t. It. p. 625. 

Charters In the German language, ac- 
cording to the samo work, first appear 
In the time of tho emperor Rodolph. 
after 1272, and became usual in the 
neat century, p. 623. But 8truvlus 
mentions an instrument of 1236, 08 the 

earliest in Germau. Corp. Hist. Germ. 

p. 457. 


State or Society. EARLY ITALIAN WRITERS. 


417 


pervert the poet’s genius, at least have impeded his popular- 
ity. A very competent judge has pronounced the poem of 
the Cid to be “ decidedly and beyond comparison the finest in 
the Spanish language.” It is at least superior to any that 
was written in Europe before the appearance of Dante. 1 

A strange obscurity envelops the infancy of the Italian 
language. Though it is certain that grammatical ^y 
Latin had ceased to be employed in ordinary dis- writer* in 
course, at least from the time of Charlemagne, we thB ItoU “‘ 
have not a single passage of undisputed authenticity, in 
the current idiom, for nearly four centuries afterwards. 
Though Italian phrases are mixed up in the barbarous jar- 
gon of some charters, not an instrument is extant in that 
language before the year 1200, unless we may reckon one in 
the Sardinian dialect (which I believe was rather Provengal 
than Italian), noticed by Muratori.® Nor is there a vestige 
of Italian poetry older than a few fragments of Ciullo d’Al- 
camo, a Sicilian, who must have written before 1193, since 
he mentions Saladin as then living.* This may strike us as 
the more remarkable, when we consider the political circum- 
stances of Italy in the eleventh and twelfth centuries. From 
the struggles of her spirited republics against the emperors 
and their internal factions, we might, upon all general rea- 
soning, anticipate the early use and vigorous cultivation of 
their native language. Even if it were not yet ripe for 
historians and philosophers, it is strange that no poet should 
have been inspired with songs of triumph or invective by the 
various fortunes of his country. But, on the contrary, the 
poets of Lombardy became troubadours, and wasted their 
genius in Provencal love strains at the courts of princes. 
The Milanese and other Lombard dialects were, indeed, 
exceedingly rude ; but this rudeness separated them more 
decidedly from Latin : nor is it possible that the Lombards 
could have employed that language intelligibly for any public 
or domestic purpose. And indeed in the earliest Italian 
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compositions that have been published, the new language is 
so thoroughly formed, that it is natural to infer a very long 
disuse of that from which it was derived. The Sicilians 
elaim the glory of having first adapted their own harmonious 
dialect to poetry. Frederic II. both encouraged their art 
and cultivated it; among the very first essays of Italian 
verse we find his productions and those of his chancellor 
Piero delle Vigne. Thus Italy was destined to owe the be- 
ginnings of her national literature to a foreigner and an 
enemy. These poems are very short and few ; those as- 
cribed to St. Francis about the same time are hardly distin- 
guishable from prose ; but after the middle of the thirteenth 
centuiy the Tuscan poets awoke to a sense of the beauties 
which their native language, refined from the impurities of 
vulgar speech, 1 eould display, and the genius of Italian liter- 
ature was rocked upon the restless waves of the Florentine 
democracy. Ricordano Malespini, the first historian, and 
nearly the first prose writer in Italian, left memorials of the 
republic down to the year 1281, which was that of his 
death, and it was continued by Giacchetto Malespini to 1286. 
These are little inferior in purity of style to the best Tuscan 
authors ; for it is the singular fate of that language to have 
spared itself all intermediate stages of refinement, and, start- 
ing the last in the race, to have arrived almost instantaneous- 
ly at the goal. There is an interval of not mueh more than 
half a century between the short fragment of Ciullo d’Alca- 
mo, mentioned above, and the poems of Guido Guinizzelli, 
Guitone d’Arezzo, and Guido Cavalcante, whieh, in their 
diction and turn of thought, are sometimes not unworthy of 
Petrarch.* 


1 Dante, In his treatise Do Tuigari EIo- wham Tnsean 
qnenttt, reckons fourteen or fifteen dia- 

lects. spoken In different parts of Italy, 


all of which were debased by impnre 
modes of expression. But the “ noble, 
principal, and conrtly Italian Idiom,” 
was that which belonged to erery city, 
imed to belong ' 


tlon of their national tongue. 

« Tiraboschl, t. It. p. 309-877. Gln- 
gnon6, eol. 1. c. 6. The style of the 


the subject, this might perhaps be said | 
at present. The Florentine dialect has 1 
-..i-v. distinguish it 1 


the death of his Beatrice, which hap- 
pened io 1290, is hardly distinguishable, 
by a foreigner, from that of MachiaTel 
or Caatlglione. Yet so recent was the 
adoption of this language, that the cele- 
■ bra ted master of Dante, Brnnetto Latin!, 
- *—1 written his Ttsoro in French ; and 
ss as a reason fbr it. that it was » 
re agreeable and useful language th 
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But at the beginning of the next age arose a much greater 
genius, the true father of Italian poetry, and the 
first name in the literature of the middle ages. n 
This was Dante, or Durante Alighieri, bom in 1265, of a 
respectable family at Florence. Attached to the Guelf 
party, which had then obtained a final ascendency over its 
rival, he might justly promise himself the natural reward of 
talents under a free government, public trust and the esteem 
of his compatriots. But the Guelfs unhappily were split 
into two factions, the Bianchi and the Neri, with the former 
of whom, and, as it proved, the unsuccessful side, Dante was 
connected. In 1300 he filled the office of one of the Priori, 
or chief magistrates at Florence ; and having manifested in 
this, as was alleged, some partiality towards the Bianchi, a 
sentence of proscription passed against him about two years 
afterwards, when it became the turn of the opposite faction 
to triumph. Banished from his country, and baffled in sev- 
eral efforts of his friends to restore their fortunes, he had no 
resource but at the courts of the Scalas at Verona, and other 
Italian princes, attaching himself in adversity to the Imperial 
interests, and tasting, in his own language, the bitterness of 
another’s bread. 1 In this state of exile he finished, if he did 
not commence, his great poem, the Divine Comedy ; a rep- 
resentation of the three kingdoms of futurity, Hell, Purga- 
tory, and Paradise, divided into one hundred cantos, and 
containing about 14,000 lines. He died at Ravenna in 1321. 

Dante is among the very few who have created the na- 
tional poetry of their country. For notwithstanding the pol- 
ished elegance of some earlier Italian verse, it had been 
confined to amorous sentiment ; and it was yet to be seen 
that the language could sustain, for a greater length than any 
existing poem except the Iliad, the varied style of narration, 
reasoning, and ornament. Of all writers he is the most un- 
questionably original. Virgil was indeed his inspiring genius, 
as he declares himself, and as may sometimes be perceived in 
his diction ; but his tone is so peculiar and characteristic, that 

chose qoe nons sommes en France ; flranceise cort parml to monde, et eat la 
l’uutre pour chose gm la parlcure en est plus delitable a lire et a oir que null# 
pin* delitable et plus commune a toutes autre. Qlnguend, »oi. i. p. 884. 
gens There is said to be a manuscript 1 Tn provemi ai (says Cacciaguida to 
history of Venice down to 1275. In the him) come si dl sale 

Florentine library, written in French by Ii pane aitrui, e come 4 dure ealle 
Martin de Canale, who says that he has II scendere e ’1 salir per aitrui scale, 
chosen that language, pareeque la langue Paradis. cant. 16 
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few readers would be willing at first to acknowledge any re- 
semblance. He possessed, in an extraordinary degree, a 
command of language, the abuse of which led to his obscurity 
and licentious innovations. No poet ever excelled him in 
conciseness, and in the rare talent of finishing his pictures by 
a few bold touches ; the merit of Pindar in his better hours. 
How prolix would the stories of Francesca or of Ugolino 
have become in the hands of Ariosto, or of Ta-so, or of Ovid, 
or of Spenser 1 This excellence indeed is most striking in 
the first part of his poem. Having formed his plan so as to 
give an equal length to the three regions of his spiritual 
world, he found himself unable to vary the images of hope 
or beatitude, and the Paradise is a continual accumulation of 
descriptions, separately beautiful, but uniform and tedious. 
Though images derived from light and music are the most 
pleasing, and can be borne longer in poetry than any others, 
their sweetness palls upon the sense by frequent repetition, 
and we require the intermixture of sharper flavors. Yet 
there are detached passages of great excellence in this third 
part of Dante’s poem ; and even in the long theological dis- 
cussions which occupy the greater proportion of its thirty- 
three cantos, it is impossible not to admire the enunciation 
of abstract positions with remarkable energy, conciseness, and 
sometimes perspicuity. The first twelve cantos of the Pur- 
gatory are an almost continual flow of soft and brilliant 
poetry. The last seven are also very splendid ; but there is 
some heaviness in the intermediate parts. Fame has justly 
given the preference to the Inferno, which displays through- 
out a more vigorous and masterly conception ; but the mind 
of Dante cannot be thoroughly appreciated without a perusal 
of his entire poem. 

The most forced and unnatural turns, the most barbarous 
licenses of idiom, are found in this poet, whose power of ex- 
pression is at other times so peculiarly happy. His style is 
indeed generally free from those conceits of thought which 
discredited the other poets of his country ; but no sense is too 
remote for a word which he finds convenient for his measure 
or his rhyme. It seems indeed as if he never altered a line 
on account of the necessity of rhyme, but forced another, or 
perhaps a third, into company with it. For many of his 
faults no sufficient excuse can be made. But it is candid to 
remember, that Dante, writing almost in the infancy of a 
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language, which he contributed to create, was not to antici- 
pate that words which he borrowed from the Latin, and from 
the provincial dialects, would by accident, or through the ti- 
midity of later writers, lose their place in the classical idiom 
of Italy. If Petrarch, Bembo, and a few more, had not 
aimed rather at purity than copiousness, the phrases which 
now appear barbarous, and are at least obsolete, might have 
been fixed by use in poetical language. 

The great characteristic excellence of Dante is elevation 
of sentiment, to which his compressed diction and the em- 
phatic cadences of his measure admirably correspond. We 
read him, not as an amusing poet, but as a master of moral 
wisdom, with reverence and awe. Fresh from the deep and 
serious, though somewhat barren studies of philosophy, and 
schooled in the severer discipline of experience, he has made 
of his poem a mirror of his mind and life, the register of his 
solicitudes and sorrows, and of the speculations in which he 
sought to escape their recollection. The banished magistrate 
of Florence, the disciple of Brunetto Latini, the statesman 
accustomed to trace the varying fluctuations of Italian fac- 
tion, is forever before our eyes. For this reason, even the 
prodigal display of erudition, which in an epic poem would 
be entirely misplaced, increases the respect we feel for the 
poet, though it does not tend to the reader’s gratification. 
Except Milton, he is much the most learned of all the great 
poets, and, relatively to his age, far more learned than Mil- 
ton. In one so highly endowed by nature, and so consum- 
mate by instruction, we may well sympathize with a resent- 
ment which exile and poverty rendered perpetually fresh. 
The heart of Dante was naturally sensible, and even tender; 
his poetry is full of simple comparisons from rural life ; and 
the sincerity of his early passion for Beatrice pierces through 
the veil of allegory which surrounds her. But the memory 
of his injuries pursues him into the immensity of eternal 
light ; and, in the company of saints and angels, his unfor- 
giving spirit darkens at the name of Florence . 1 

This great poem was received in Italy with that enthu- 
siastic admiration which attaches itself to works of genius 
only in ages too rude to listen to the envy of competitors, or 
the fastidiousness of critics. Almost every library in that 
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country contains manuscript copies of the Divine Comedy, 
and an account of those who have abridged or commented 
upon it would swell to a volume. It was thrice printed in 
the year 1472, and at least nine times within the fifteenth 
century. The city of Florence in 1373, with a magnanimity 
which almost redeems her original injustice, appointed a pub- 
lic professor to read lectures upon Dante ; and it was hardly 
less honorable to the poet’s memory that the first person se- 
lected for this office was Boccaccio. The universities of Pisa 
and Piacenza imitated this example ; but it is probable that 
Dante’s abstruse philosophy was often more regarded in their 
chairs than his higher excellences. 1 Italy indeed, and all 
Europe, had reason to be proud of such a master. Since 
Claudian, there had been seen for nine hundred years no 
considerable body of poetry, except the Spanish poem of the 
Cid, of which no one had heard beyond the peninsula, that 
could be said to pass mediocrity ; and we must go much 
further back than Claudian to find any one capable of being 
compared with Dante. His appearance made an epoch in 
the intellectual history of modern nations, and banished the 
discouraging suspicion which long ages of lethargy tended to 
excite, that nature had exhausted her fertility in the great 
poets of Greece and Rome. It was as if, at some of the an- 
cient games, a stranger had appeared upon the plain, and 
thrown his quoit among the marks of former casts which tra- 
dition had ascribed to the demigods. But the admiration of 
Dante, though it gave a general impulse to the human mind, 
did not produce imitators. I am unaware at least of any 
writer, iu whatever language, who can be said to have fol- 
lowed the steps of Dante : I mean not so much in his sub- 
ject as in the character of his genius and style. His orbit is 
still all his own, and the track of his wheels can never be 
confounded with that of a rival.* 

In the same year that Dante was expelled from Florence, 
Petrarch a notai 7> by name Petracco, was involved in a 

etrarc . banishment. Retired to Arezzo, he there 

became the father of Francis Petrarch. This great man 

l Velli, Vita di Dante. Tiraboechi. sufficed. Bnt besides several legendary 

* The source from which Dante de- visions of the 12th and 13th centuries, it 

rived the scheme and general idea of his seems probable that he derived hints from 

poem has been a subject of inquiry in the Tesoretto of his master in philo- 

Italy. To his original mind one might sophlcal studies, Brnnetto Latini. Gin- 
bare thought the sixth .Eneid would have gueni, t. ii. p. 8. 
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shared of course, during his early years, in the adverse for- 
tune of his family, which he was invincibly reluctant to re- 
store, according to his father’s wish, by the profession of Ju- 
risprudence. The strong bias of nature determined him to 
polite letters and poetry. These are seldom the fountains of 
wealth ; yet they would perhaps have been such to Petrarch, 
if his temper could have borne the sacrifice of liberty for 
any worldly acquisitions. At the city of Avignon, where his 
parents had latterly resided, his graceful appearance and the 
reputation of his talents attracted one of the Colonna family, 
then bishop of Lombes in Gascony. In him, and in other 
members of that great house, never so illustrious as in the 
fourteenth century, he experienced the union of patronage 
and friendship. This, however, was not confined to the Co- 
lonnas. Unlike Dante, no poet was ever so liberally and 
sincerely encouraged by the great ; nor did any perhaps ever 
carry to that perilous intercourse a spirit more irritably inde- 
pendent, or more free from interested adulation. He praised 
his friends lavishly because he loved them ardently ; but his 
temper was easily susceptible of offence, and there must have 
been much to tolerate in that restlessness and jealousy of 
reputation which is perhaps the inevitable failing of a poet . 1 
But everything was forgiven to a man who was the ac- 
knowledged boast of his age and country. Clement VI. con- 
ferred one or two sinecure benefices upon Petrarch, and 
would probably have raised him to a bishopric if he had 
chosen to adopt the ecclesiastical profession. But he never 
took orders, the clerical tonsure being a sufficient qualification 
for holding canonries. The same pope even afforded him the 
post of apostolical secretary, and this was repeated by Inno- 
cent VI. I know not whether we should ascribe to mag- 
nanimity or to a politic motive the behavior of Clement VI. 

l There Is an unpleasing proof of this I have read In some modern book, but 
quality In a letter to Boccaccio on Dante, know not where to seek the passage, that 
Vi hose merit he rather disingenuously ex- Petrarch did not intend to allude to 
tenuates; and whose popularity evidently Dante in the letter to Boccaccio men- 
stung him to the quick. Do Sade, t. lii. tioned above, but rather to Zanobi Strata, 
p. 512. Vet wo judge so ill of ourselves, a contemporary Florentine poet, whom, 
that l'etrarch chose envy as the vice from however forgotten at present,, the bad 
which of nil others he was most free. In tnsto of a party in criticism preferred to 
his dialogue with St. Augustin, he says: himself. — Matteo Villanl inenUons them 
Qulcquid libuerit, did to; modo me non together as the two great ornaments of 
accuses lnvidlm. Ana. Utranm non tibi his age. This conjecture seems probable, 
magis superbia qnam invidia nocuisset : for some expressions are not in the least 
nam hoc crimlne, me judice, liber es. applicable to Dante. But whichever was 
De Contemptu Mundi, edit. 1581, p. intended, the letter equally shows the 
812 irritable humor of Petrarch. 
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towards Petrarch, who had pursued a course as vexatious as 
possible to the Holy See. For not only he made the resi- 
dence of the supreme pontiffs at Avignon, and the vices of 
their court, the topic of invectives, too well founded to be 
despised, but he had ostentatiously put himself forward as the 
supporter of Nicola di Rienzi in a project which could evi- 
dently have no other aim than to wrest the city of Rome 
from the temporal sovereignty of its bishop. Nor was the 
friendship and society of Petrarch less courted by the most 
respectable Italian princes ; by Robert king of Naples, by 
the Visconti, the Correggi of Parma, the famous doge of 
Venice, Andrew Dandolo, and the Carrara family of Padua, 
under whose protection he spent the latter years of his life. 
Stories are related of the respect shown to him by men in 
humbler stations which are perhaps still more satisfactory. 1 
But the most conspicuous testimony of public esteem was 
bestowed by the city of Rome, in his solemn coronation as 
laureate poet in the Capitol. This ceremony took place in 
1341 ; and it is remarkable that Petrarch had at that time 
composed no works which could, in our estimation, give him 
pretensions to so singular an honor. 

The moral character of Petrarch was formed of disposi- 
tions peculiarly calculated for a poet. An enthusiast in the 
emotions of love and friendship, of glory, of patriotism, of 
religion, he gave the rein to all their impulses ; and there is 
not perhaps a page in liis Italian writing which does not bear 
the trace of one or other of these affections. By far the most 
predominant, and that which has given the greatest celebrity 
to his name, is his passion for Laura. Twenty years of un- 
requited and almost unaspiring love were lightened by song ; 
and the attachment, which, having long survived the beauty 
of its object,* seems to have at one time nearly passed from 
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the heart to the fancy, was changed to an intenser feeling, 
and to a sort of celestial adoration, by her death. Laura, be- 
fore the time of Petrarch’s first accidental meeting with her, 
was united in marriage with another ; a fact which, besides 
some more particular evidence, appears to me deducible from 
the whole tenor of his poetry . 1 Such a passion is undoubt- 
edly not capable of a moral defence ; nor would I seek its 
palliation so much in the prevalent manners of his age, by 
which however the conduct of even good men is generally 
not a little influenced, as in the infirmity of Petrarch’s char- 
acter, which induced him both to obey and to justify the emo- 
tions of his heart. The lady too, whose virtue and prudence 
we are not to question, seems to have tempered the light and 
shadow of her countenance so as to preserve her admirer 
from despair, and consequently to prolong his sufferings and 
servitude. 

The general excellences of Petrarch are his command over 
the music of his native language, his correctness of style, 
scarcely two or three words that he has used having been 
rejected by later writers, his exquisite elegance of diction, 
improved by the perpetual study of Virgil ; but, far above 
all, that tone of pure and melancholy sentiment which has 
something in it unearthly, and forms a strong contrast to the 
amatory poems of antiquity. Most of these are either licen- 
tious or uninteresting ; and those of Catullus, a man endowed 
by nature with deep and serious sensibility, and a poet, in my 
opinion, of greater and more varied genius than Petrarch, 
are contaminated above all the rest with the most degrading 
grossness. Of this there is not a single instance in the poet 
of Vaucluse ; and his strains, diffused and admired as they 
have been, may have conferred a benefit that criticism cannot 
estimate, in giving elevation and refinement to the imagina- 
tions of youth. The great defect of Petrarch was his 
want of strong original conception, which prevented him 
from throwing off the affected and overstrained manner of 
the Provencal troubadours, and of the earlier Italian poets. 
Among his poems the Triumphs are perhaps superior to the 
Odes, as the latter are to the Sonnets; and of the latter, 
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those written subsequently to the death of Laura are in gen- 
eral the best But that constrained and laborious measure 
cannot equal the graceful flow of the canzone, or the vigor- 
ous compression of the tcrza rima. The Triumphs have also 
a claim to superiority, as the only poetical composition of 
Petrarch that extends to any considerable length. They are 
in some degree perhaps an imitatiou of the dramatic Myste- 
ries, and form at least the earliest specimens of a kind of 
poetry not uncommon in later times, wherein real and al- 
legorical personages are intermingled in a mask or scenic 
representation . 1 

None of the principal modern languages was so late in its 
English Un- formation, or in its application to the purposes of 
gunge. literature, as the English. This arose, as is well 
known, out of the Saxon branch of the Great Teutonic stock 
spoken in England till after the Conquest. From this mother 
dialect our English differs less in respect of etymology, than 
of syntax, idiom, and flection. In so gradual a transition as 
probably took place, and one so sparingly marked by any 
existing evidence, we cannot well assign a definite origin to 
our present language. The question of identity is almost 
as perplexing in languages as in individuals. But, in the 
reign of Henry II., a version of Wace’s poem of Brut, by 
one Layamon, a priest of Ernly-upon-Severn, exhibits as it 
were the chrysalis of the English language, in a very corrupt 
modification of the Anglo-Saxon . 4 Very soon afterwards the 


1 [I ieavo this as it stood. But my 
own taste has ehangod. I retract alto- 
gether the preference here giren to the 
Trinmphs above the Cansoni, and doubt 
whether the latter are superior to the 
Sonnets. This at least Is not the opinion 
of Italian critics, who ought to be the 
moat competent. 1848.] 

* A sufficient extract from this work 
of Layamon has been puhlishod hy Mr. 
Kills, in his Specimens of Eariy English 
Poetry, vol. i. p. 61. This extract con- 
tains, he ohserves, no word which we are 


under the necessity of ascribing to a 
French origin. 

[Layamon, as Is now supposed, wrote 
in the reign of John. See Sir Frederick 
Madden’s edition, and Mr. Wright’s Blo- 
graphiaLiteraria. The best reason seems 
to be that he speaks of Eleanor, queen 
of Henry, as then dead, which took place 
In 1204. But It requires a vast knowl- 
edge of the language to find a dote by 
the use or disuse of particular forms ; the 


idiom of one part of England not being 
similar to thatof another in grammatical 
flections. See Quarterly Review for April 
1848. 

The entire work of Layamon contains 

a email number of words taken from the 

Freneh ; ahout fifty in tho original text, 
and about forty more in that of a manu- 
script, perhaps haif a century later, and 
very considerably altered in consequence 
of the progress of our language. Many 
of these words derived from the Freneh 
express new ideas, as admiral, astronomy, 
baron, mantel, &e. “ The laugunge of 
Layamon,” says Sir Frederick Madden, 
“ belongs to that transition period in 
which tho groundwork of Anglo-Saxon 
phraseology and grammar still existed, 
although gradually yielding to the influ- 
ence of the popular forms of speech. We 
find in It, as In the iater portion of the 
Saxon Chronicle, marked iudications of a 
tendency to adopt those terminations and 

sounds which characterise a language in 
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new formation was better developed; and some metrical 
pieces, referred by critics to the earlier part of the thirteenth 
century, differ but little from our legitimate grammar . 1 About 
the beginning of Edward I.’s reign, Robert, a monk of Glou- 
cester, composed a metrical chronicle from the history of 
Geoffrey of Monmouth, which he continued to his own time. 
This work, with a similar chronicle of Robert Manning, a 
monk of Brunne (Bourne) in Lincolnshire, nearly thirty 
years later, stand at the head of our English poetry. The 
romance of Sir Tristrem, ascribed to Thomas of Erceldoune, 
surnumed the Rhymer, a Scottish minstrel, has recently laid 
claim to somewhat higher antiquity . 3 In the fourteenth cen- 
tury a great number of metrical romances were translated 
from the French. It requires no small portion of indulgence 
to speak favorably of any of these early English productions. 
A poetical line may no doubt occasionally be found ; but in 
general the narration is as heavy and prolix as the versifica- 
tion is unmusical.* The first English writer who can be read 
with approbation is William Langland, the author of Piers 
Plowman’s vision, a severe satire upon the clergy. Though 
his measure is more uncouth than that of his predecessors, 
there is real energy in liis conceptions, which he caught not 
from the chimeras of knight-errantry, but the actual manners 
and opinions of his time. 

The very slow progress of the English language, as an 
instrument of literature, is chiefly to be ascribed Cln(w lto 
to the effects of the Norman conquest, in degrad- »i°w pros- 
ing the native inhabitants and transferring all rc “" 
power and riches to foreigners. The barons, without per- 
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haps one exception, and a large proportion of the gentry, 
were of French descent, and preserved among themselves 
the speech of their fathers. This continued much longer 
than we should naturally have expected ; even after the loss 
of Normandy had snapped the thread of French connections, 
and they began to pride themselves in the name of English- 
men, and in the inheritance of traditionary English privileges. 
Kobert of Gloucester has a remarkable passage, which proves 
that in his time, somewhere about 1290, the superior ranks 
continued to use the French language. 1 Ralph Higden, about 
the early part of Edward III.’s reign, though his expressions 
do not go the same length, asserts, that “ gentlemen’s children 
are taught to speak French from the time they are rocked in 
their cradle ; and uplandish (country) or inferior men will 
liken themselves to gentlemen, and learn with great business 
for to speak French, for to be the more told of.” Notwith- 
standing, however, this predominance of French among the 
higher class, I do not think that some modem critics are war- 
ranted in concluding that they were in general ignorant of 
the English tongue. Men living upon their estates among 
their tenantry, whom they welcomed in their halls, and whose 
assistance they were perpetually needing in war and civil 
frays, would hardly have permitted such a barrier to obstruct 
their intercourse. For we cannot, at the utmost, presume 
that French was so well known to the English commonalty 
in the thirteenth century as English is at present to the same 
class in Wales and the Scottish Highlands. It may be 
remarked also, that the institution of trial by jury must have 
rendered a knowledge of English almost indispensable to 
those who administered justice. There is a proclamation of 
Edtvard I. in Rymer, where lie endeavors to excite his sub- 
jects against the king of France by imputing to him the 
intention of conquering the country and abolishing the Eng- 
lish language (linguam delere Anglicanam), and this is fre- 
quently repeated in the proclamations of Edward III.* In 
his time, or perhaps a little before, the native language had 
become more familiar than French in common use, even with 

1 The evidence* of this general etn- Canterbury Tales; and by Rltson, In tho 
ploymcnt and gradual disuse of French preface to bis Metrical Romances, rot. 1. 
in conversation and writing are collected p. 70. 

by Tyrwhltt, in a dissertation on the > Rymer, t. T. p. 400; t. vi. p. 642, et 
ancient English language, prefixed to the alibi. 

fourth volume of his editiou of Chaucer’s 
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the court and nobility. Hence the numerous translations of 
metrical romances, which are chiefly referred to his reign. 
An important change was effected in 1362 by a statute, which 
enacts that all pleas in courts of justice shall be pleaded, 
debated, and judged in English. But Latin was by this act 
to be employed in drawing the record ; for there seems to 
have still continued a sort of prejudice against the use of 
English as a written language. The earliest English instru- 
ment known to exist is said to bear the date of 1343. 1 And 
there are but few entries in our own tongue upon the rolls of 
parliament before the reign of Henry VI., after whose acces- 
sion its use becomes very common. 4 Sir John Mandcville, 
about 1336, may pass for the father of English prose, no 
original work being so ancient as his Travels. But the 
translation of the Bible and other writings by Wicliffe, 
nearly thirty years afterwards, taught us the copiousness 
and energy of which our native dialect was capable; and 
it was employed in the fifteenth century by two writers 
of distinguished merit, Bishop Pecock and Sir John For- 
tescue. 

But the principal ornament of our English literature was 
Geoffrey Chaucer, who, with Dante and Petrarch, Clilncer 
fills up the triumvirate of great poets in the middle 
ages. Chaucer was bom in 1328, and his life extended 
to the last year of the fourteenth century. That rude and 
ignorant generation was not likely to feel the admiration of 
native genius as warmly as the compatriots of Petrarch ; but 
he enjoyed the favor of Edward III., and still more conspic- 
uously of John duke of Lancaster; his fortunes were far 
more prosperous than have usually been the lot of poets ; 
and a reputation was established beyond competition in his 
lifetime, from which no succeeding generation has withheld 
its sanction. I cannot, in my own taste, go completely along 
with the eulogies that some have bestowed upon Chaucer, 
who seems to me to have wanted grandeur, where he is origi- 
nal, both in conception and in language. But in vivacity of 
imagination and ease of expression, he is above all poets 
of the middle time, and comparable perhaps to the greatest 
of those who have followed. He invented, or rather intro- 
duced from France, and employed with facility the regular 
• Rltron^p^ 80. Thera Lft one in Rymer of the year 1886. 
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iambic couplet ; and though it was not to be expected that 
he should perceive the capacities latent in that measure, 
his versification, to which he accommodated a very licen- 
tious and arbitrary pronunciation, is uniform and harmoni- 
ous . 1 It is chiefly, indeed, as a comic poet, and a minute 
observer of manners and circumstances, that Chaucer excels. 
In serious and moral poetry he is frequently languid and 
diffuse ; but he springs like Antaeus from the earth, when his 
subject changes to coarse satire, or merry narrative. Among 
his more elevated compositions, the Knight’s Tale is abun- 
dantly sufficient to immortalize Chaucer, since it would be 
difficult to find anywhere a story better conducted, or told 
with more animation and strength of fancy. The second 
place may be given to his Troilus and Creseide, a beautiful 
and interesting poem, though enfeebled by expansion. But 
perhaps the most eminent, or at any rate the most character- 
istic testimony to liis genius will be found in the prologue to 
his Canterbury Tales j a work entirely and exclusively his 
own, which can seldom be said of his poetry, and the vivid 
delineations of which perhaps very few writers but Shak- 
speare could have equalled. As the first original English 
poet, if we except Langland, as the inventor of our most 
approved measure, as an improver, though with too much 
innovation, of our language, and as a faithful witness to the 
manners of his age, Chaucer would deserve our reverence, 
if he had not also intrinsic claims for excellences, which do 
not depend upon any collateral considerations. 

The last circumstance which I shall mention, as having 
ReTirai of contributed to restore society from the intellectual 
ancient degradation into which it had fallen during the 
earning. ages, is the revival of classical learning. 

The Latin language indeed, in which all legal instruments 
were drawn up, and of which all ecclesiastics availed them- 
selves in their epistolary intercourse, as well as in their more 
solemn proceedings, had never ceased to be familiar. Though 
many solecisms and barbarous words occur in the writings 
of what were called learned men, they possessed a fluency of 
expression in Latin which does not often occur at present. 
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During the dark ages, however, properly so called, or the 
period from the sixth to the eleventh century, we chiefly 
meet with quotations from the Vulgate or from theological 
writers. Nevertheless, quotations from the Latin poets are 
hardly to be called unusual. Virgil, Ovid, Statius, and Hor- 
ace, are brought forward by those who aspired to some lit- 
erary reputation, especially during the better periods of that 
long twilight, the reigns of Charlemagne and his son in 
France, part of the tenth century in Germany, and the elev- 
enth in both. The prose writers of Rome are not so familiar, 
but in quotations we are apt to find the poets preferred ; and 
it is certain tliat a few could be named who were not igno- 
rant of Cicero, Sallust, and Livy. A considerable change 
took place in the course of the twelfth century. In the 
The polite literature, as well as the abstruser sci- twelfth cen- 
ence of antiquity, became the subject of cultivation. tury ’ 
Several writers of that age, in different parts of Europe, are 
distinguished more or less for elegance, though not absolute 
purity of Latin style ; and for their acquaintance with those 
ancients, who are its principal models. Such were John of 
Salisbury, the acute and learned author of the Polycraticon, 
William of Malmsbury, Giraldus Cambrensis, Roger Hove- 
den, in England ; and in foreign countries, Otho of Frisingen, 
Saxo Grammaticus, and the best perhaps of all I have named 
as to style, Falcandus, the historian of Sicily. In these 
we meet with frequent quotations from Livy, Cicero, Pliny, 
and other considerable writers of antiquity. The poets were 
now admired and even imitated. All metrical Latin before 
the latter part of the twelfth century, so far as I have seen, 
is of little value ; but at this time, and early in the succeed- 
ing age, there appeared several versifiers who aspired to the 
renown of following the steps of Virgil and Statius in epic 
poetry. Joseph Iscanus, an Englishman, seems to have 
been the earliest of these ; his poem on the Trojan war con- 
taining an address to Henry II. He wrote another, entitled 
Antiocheis, on the third crusade, most of which has perished. 
The wars of Frederic Barbarossa were celebrated by Gnn- 
ther in his Ligurinus ; and not long afterwards, Guillelmus 
Brito wrote the Philippis. in honor of Philip Augustus, and 
Walter de Chatillon the Alexandras, taken from the popular 
romance of Alexander. None of these poems, I believe, 
have much intrinsic merit ; but their existence is a proof of 
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taste that could relish, though not of genius that could emu- 
late antiquity . 1 

In the thirteenth century there seems to have been some 
decline of classical literature, in consequence probably of the 
scholastic philosophy, which was then in its greatest vigor ; 
at least we do not find so many good writers as in the pre- 
uch mow ceding age. But about the middle of the four- 
th* four- teenth, or perhaps a little sooner, an ardent zeal 
te *“ th ‘ for the restoration of ancient learning began to 
display itself. The copying of books, for some ages slowly 
and sparingly performed in monasteries, had already become 
a branch of trade ; a and their price was consequently re- 
duced. Tiraboschi denies that the invention of making pa- 
inwntion P er fr° m linen rags is older than the middle of 
of T unen n that century ; and although doubts maybe justly 
***“• entertained as to the accuracy of this position, yet 
the confidence with which so eminent a scholar advances it 
is at least a proof that paper manuscripts of an earlier date 
are very rare.* Princes became far more attentive to litera- 


l Warton's Hist. of English Poetry, mentions a law book which he hud pro- 
toI. 1. Dissertation II. Rwjnefort, Etat cured a quodam puhlieo mangone iihro- 
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ture when it was no longer confined to metaphysical theolo- 
gy and canon law. I have already mentioned the transla- 
tions from classical authors, made by command of John and 
Charles V. of France. 1 These French translations diffused 
some acquaintance with ancient history and learning among 
our own countrymen. The public libraries as- Llbrar|of) 
sumed a more respectable appearance. Louis IX. ” 
had formed one at Paris, in which it does not appear that any 
work of elegant literature was found. 4 At the beginning of 
the fourteenth century, only four classical manuscripts exist- 
ed in this collection ; of Cicero, Ovid, Lucan, and Boethius.* 
The academical library of Oxford, in 1300, consisted of a 
few tracts kept in chests under St. Mary’s church. That of 
Glastonbury Abbey, in 1240, contained four hundred vol- 
umes, among which were Livy, Sallust, Lucan, Virgil, Clau- 
dian, and other ancient writers. 4 But no other, probably, of 
that age was so numerous or so valuable. Richard of Bury, 
chancellor of England, and Edward III., spared no expense 
in collecting a library, the first perhaps that any private man 
had formed. But the scarcity of valuable books was still so 
great, that he gave the abbot of St. Albans fifty pounds 
weight of silver for between thirty and forty volumes.* 
Ibre the year 1300. t.i.p. 617, 521. Meer- and Flavio Gloja. But the material 
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Charles V. increased the royal library at Paris to nine hun- 
dred volumes, which the duke of Bedford purchased and 
transported to London. 1 His brother Humphrey duke of 
Gloucester presented the university of Oxford with six hun- 
dred books, which seem to have been of extraordinary value, 
one hundred and twenty of them having been estimated at 
one thousand pounds. This indeed was in 1440, at which 
time such a library would not have been thought remarkably 
numerous beyond the Alps, 2 but England had made compar- 
atively little progress in learning. Germany, however, was 
probably still less advanced. Louis, Elector Palatine, be- 
queathed in 1421 his library to the university of Heidelberg, 
consisting of one hundred and fifty-two volumes. Eighty- 
nine of these related to theology, twelve to canon and civil 
law, forty-five to medicine, and six to philosophy.* 

Those who first undertook to lay open the stores of an- 
Tnmserip- cient lea™ 10 !? found incredible difficulties from the 
Uon of manu- scarcity of manuscripts. So gross and supine was 
wripti. ^e ignorance of the monks, within whose w'alls 
these treasures were concealed, that it was impossible to 
ascertain, except by indefatigable researches, the extent of 
what had been saved out of the great shipwreck of antiquity. 
To this inquiry Petrarch devoted continual attention. He 
spared no means to preserve the remains of authors, who 
were perishing from neglect and time. This danger was 
by no means past in the fourteenth century. A treatise of 
Cicero upon Glory, which had been in his possession, was 
afterwards irretrievably lost. 4 He declares that he had seen 
in his youth the works of Varro ; but all his endeavors to re- 
cover these and the second Decad of Livy were fruitless. 
He found, however, Quintilian, in 1350, of which there was 
no copy in Italy. 6 Boccaccio, and a man of less general 

nsual characteristics. By the acconnt hardly pnblished anything of his own ; 
books of this rich monastery, about the but earned a well merited reputation by 

heginning of the fourteenth century, copying and correcting manuscripts. Tl- 

three books only appear to have been raboschl, t. vl. p. 114 ; Shepherd's Pog- 
purchased in forty years. One of those gio, p. 819. In the preceding century, 
was the Liber Sententiarum of Peter Collnccio Salutato had procured as many 
Lomhard, which cost thirty shillings, as eight hnndred volumes. Ibid. p. 23. 
equivalent to near forty pounds at pres- Roecoe’s Lorenzo dc’ Medici, p. 65. 

. ent. Whitaker’s Hist, of Craven, p. 880. » Schmidt, Hist, des Allemands. t. v. 

i Ihid. : Villaret. t xi. p. 117. p. 620. 

* Niccolo Niccoli, a private scholar, * lie had lent it to a needy man of 
who contributed essentially to the res- letters, who pawned the book, which 

toration of ancient learning, bequeathed was never recovered. Be Bade, t. i. p. 

a library of eight hundred volumes to 67. 

the rvpubUe of Florence. This Niccoli * Tiraboscbi, p. 89. 
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fame, Colluccio Salutato, were distinguished in .the same hon- 
orable task. The diligence of these scholars was not con- 
fined to searching for manuscripts. Transcribed by slovenly 
monks, or by ignorant persons who made copies for sale, 
they required the continual emendation of accurate critics. 1 
Though much certainly was left for the more enlightened sa- 
gacity of later times, we owe the first intelligible text of the 
Latin classics to Petrarch, Poggio, and their contemporary 
laborers in this vineyard for a hundred years before the in- 
vention of printing. 

"YVhat Petrarch began in the fourteenth century was car- 
ried on by a new generation with unabatiug indus- Industry of 
try. The whole lives of Italian scholars in the the fifteenth 
fifteenth century were devoted to the recovery of Mntury- 
manuscripts and the revival of philology. For this they sac- 
rificed their native language, which had made such surpris- 
ing shoots in the preceding age, and were content to trace, 
in humble reverence, the footsteps of antiquity. For this too 
they lost the hope of permanent glory, which can never re- 
main with imitators, or such as trim the lamp of ancient sep- 
ulchres. No writer perhaps of the fifteenth century, except 
Politian, can aspire at present even to the second class, in a 
just marshalling of literary reputation. But we owe them 
our respect and gratitude for their taste and diligence. The 
discovery of an unknown manuscript, says Tiraboschi, was 
regarded almost as the conquest of a kingdom. The classi- 
cal writers, he adds, were chiefly either found in Italy, or at 
least by Italians ; they were first amended and first printed 
in Italy, and in Italy they were first collected in public libra- 
ries. 2 This is subject to some exception, when fairly consid- 
ered ; several ancient authors were never lost, and therefore 
cannot be said to have been discovered ; and we know that 
Italy did not always anticipate other countries in classical 
printing. But her superior merit is incontestable. Poggio 
Bracciolini, who stands perhaps at the head of the 
restorers of learning, in the earlier part of the 
fifteenth century, discovered in the monastery of St Gall, 
among dirt and rubbish in a dungeon scarcely fit for con- 
demned criminals, as he describes it, an entire copy of Quin- 
tilian, and part of Valerius Flaccu3. This was in 1414; and 

i Idem. t. t. p. 83; Do Sade, 1. 1. p. 88. 

« Tirubopchi, p. 101. 
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soon afterwards, he rescued the poem of Silius Italicus, and 
twelve comedies of Plautus, in addition to eight that were 
previously known; besides Lucretius, Columella, Tertullian, 
Atnmianus Marcellinus, and other writers of inferior note 1 
A bishop of Lodi brought to light the rhetorical treatises of 
Cicero. Not that we must suppose these books to have been 
universally unknown before ; Quintilian, at least, is quoted by 
English writers much earlier. But so little intercourse pre- 
vailed among different countries, and the monks had so little 
acquaintance with the riches of their conventual libraries, 
that an author might pass for lost in Italy, who was familiar 
to a few learned men in other parts of Europe. To the 
name of Poggio we may add a number of others, distin- 
guished in this memorable resurrection of ancient literature, 
and united, not always indeed by friendship, for their bitter 
animosities disgrace their profession, but by a sort of com- 
mon sympathy in the cause of learning ; Filelfo, Laurentius 
Valla, Niccolo Niccoli, Ambrogio Traversari, more common- 
ly called II Camaldolense, and Leonardo Aretino. 

From the subversion of the Western Empire, or at least 
from the time when Rome ceased to pay obedience 
gun«Sun- t° the exarchs of Ravenna, the Greek language 
tte°We*t an< * literature had been almost entirely forgotten 
**" ' ***' within the pale of the Latin church. A very few 
exceptions might be found, especially in the earlier period of 
the middle ages, while the eastern emperors retained their 
dominion over part of Italy.* Thus Charlemagne is said to 
have established a school for Greek at Osnaburg . 8 John 
Scotus seems to have been well acquainted with the language. 
And Greek characters may occasionally, though very sel- 
dom, be found in the writings of learned men ; such as Lan- 
franc or William of Malmsbury . 4 It is said that Roger 


t Tiraboschi, t. rt. p. 104 ; nnd Shop- charter of 943, published In Martenne, 
herd's Life of Poggio, p. 106, 110; Bos- Thesaurus Anecdot. 1. 1, p. 74. The title 
j. v.-ii-i - no * treatise ircpl fiiaeuv ptpiepov, 

le word iSeoro/tof, oceurin William 


» de Medici, p. 38- 

* Schmidt, Hist, des Allemand 
p. 874; Tiraboschi, t. iil. p. 124, e 


oeuc extols Theodore prlbuvc oi vauver- . - . „ - ' . ....... . 

Bedes, e. 9 and 24 " But the former of T °°™y Uist. Utt de 

^eo?& lr “°‘ ““ L “ ter ’ *oE™think,»\£ »ri instance ofi 

. Hist. Littemlre d. U Brand,, t. iw. £** ,7^ w^^rt.^fTu^ 
p, 4 -U . , tound In a before the flfteeenth century. But a 


' of Malmsbury, and one or 
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Bacon understood Greek ; and that his eminent contemporary, 
Robert Grostete, Bishop of Lincoln, had a sufficient intimacy 
with it to translate a part of Suidas. Since Greek was 
spoken with considerable purity by the noble and well edu- 
cated natives of Constantinople, we may wonder that, even 
as a living language, it was not better known by the western 
nations, and especially in so neighboring a nation as Italy. 
Yet here the ignorance was perhaps even more complete 
than in France or England. In some parts indeed of Cala- 
bria, which had been subject to the eastern empire till near 
the year 1100, the liturgy was still performed in Greek ; and 
a considerable acquaintance with the language was of course 
preserved. But for the scholars of Italy, Boccaccio posi- 
tively asserts, that no one understood so much as the Greek 
characters. 1 Nor is there probably a single line quoted from 
any poet in that language from the sixth to the fourteenth 
century. 

The first to lead the way in restoring Grecian learning in 
Europe were the same men who had revived the 
kindred muses of Latium, Petrarch, and Boccac- 
cio. Barlaam, a Calabrian by birth, during an fourteenth 
embassy from the court of Constantinople in 1335, 
was persuaded to become the preceptor of the former, with 
whom he read the works of Plato. 4 Leontius Pilatus, a na- 
tive of Thessalonica, was encouraged some years afterwards 


Greek psalter written In Latin charac- 
ter* at Milan lu the 9th century was 
•old some year* ago in London. John 
of Salisbury is said hy Crevier to have 

known a little Greek, and^ he ^several 

gunge. Yet he could not have been 
mnch more learned than his neigh- 
bors; since, having found the word 
oiiaia in St. Ambrose, be was forced to 
ask the meaning of one John Samsln, 
ail Englishman, because, says he. none of 
onr masters here (at Farts) understand 
Greek. Paris. Indeed, Crevier thinks, 
could not furulsh any Greek scholar in 
that age except Abe'lnrd and lielolse. 
and probably neither of them knew 
much Hist, de l’Univere. de Paris, t. i. 
p. 259. 

The ecclesiastical language, it may be 
observed, was full of Greek words Lat- 
inised. But this process had tnken 
place before the fifth century ; and most 

of them will be found in the Latin dic- 

tionaries. A Greek word was now and 


then borrowed, as more imposing than 
the correspondent Latin. Thun the 
English and other kings sometimes called 
themselves Baslleus, Instead of Ilex. 

It will not be supposed that I have 
professed to enumerate all the persons 
of whose acquaintance with the Greek 
tongue some evidence may be lbund ; 
nor have I ever directed my attention to 
the subject with that view. Doubtless 

But, If ten times the number could he 
found, we should still be entitled to say, 
that the language was almost unknown, 
and that It could hnve had no Influence 
on the condition of literature. [See In- 
troduction to Hist, of Literature, chap. 
2, t 7-1 

I Nemo estqnl Grsccas llterns nfirit; 

at ego In hoe Latlnltatl compatlor, quae 

•lo omnlno Grteca ahjeclt studia, ut ctiam 
non nosramus chamcteres llterarum. 

Genealogiie Deorum, apud Hodium de 

Oraccls Illustrihus, p. 8. 

• Him. de Petrarque, t. i. p. 407. 
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by Boccaccio to give public lectures upon Homer at Flor- 
ence. 1 Whatever might be the share of general attention 
that he excited, he had the honor of instructing both these 
great Italians in his native language. Neither of them per- 
haps reached an advanced degree of proficiency j but they 
bathed their lips in the fountain, and enjoyed the pride of 
being the first who paid the homage of a new posterity to the 
father of poetry. For some time little fruit apparently re- 
sulted from their example ; but Italy had imbibed the desire 
of aequisitions in a new sphere of knowledge, which, after 
some interval, she was abundantly able to realize. A few 
years before the termination of the fourteenth century, Eman- 
uel Chrysoloras, whom the emperor John Palmologus had 
previously sent into Italy, and even as far as England, upon 
one of those unavailing embassies, by which the Byzantine 
court strove to obtain sympathy and succor from Europe, 
returned to Florence as a public teacher of Grecian litera- 
ture.* His school was afterwards removed successively to 
Pavia, Venice, and Rome j and during nearly twenty years 
that he taught in Italy, most of those eminent scholars whom 
I have already named, and who distinguish the first half of 
that century, derived from his instruction their knowledge 
of the Greek tongue. Some, not content with being the dis- 
ciples of Chrysoloras, betook themselves to the source of that 
literature at Constantinople ; and returned to Italy, not only 
with a more accurate insight into the Greek idiom than they 
could have attained at home, but with copious treasures of 
manuscripts, few, if any, of which probably existed previously 
in Italy, where none had ability to read or value them ; so 
that the principal authors of Grecian antiquity may be con- 
sidered as brought to light by these inquirers, the most cele- 
brated of whom are Guarino of Verona, Aurispa, and Filelfo. 
The second of these brought home to Venice in 1423 not 
less than two hundred and thirty-eight volumes.* 

The fall of that eastern empire, which had so long outlived 

l Mem. de Pitrarque, 1. 1. p. 447 ; t. « Body places the commencement of 
111. p. 634. Hody de Oracle Iiiust. p. 2. Chrysoloras’s teaching as early as 1391. 
Boccace speaks modestly of his own at- p. 3. But Tiraboschi, whose research 

talninents In Greek : etsi non satis piend wns more precise, fixes it at the end of 

perteperim. percepi tamen quantum po- 1396 or beginning of 1397, t. wii. p 126. 
tui ; nee clublum, si permansisset homo * Tlraboschl, t. vi. p. 102 ; Roscoe’s 
file vagus dintius penes nos, quin plenlns Lorenzo de’ Medici, to), i. p. 48. 
percepissem. Id. p. 4. 
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all other pretensions to respect that it scarcely re- guu of 
tained that founded upon its antiquity, seems to learning in 
have been providentially delayed till Italy was Grecce ' 
ripe to nourish the scattered seeds of literature that would 
have perished a few ages earlier in the common catastrophe. 
From the commencement of the fifteenth century even the 
national pride of Greece could not blind her to the signs of 
approaching ruin. It was no longer possible to inspire the 
European republic? distracted by wars and restrained by 
calculating policy, with the generous fanaticism of the cru- 
sades; and at the council of Florence, in 1439, the court and 
church of Constantinople had the mortification of sacrificing 
their long-cherished faith, without experiencing any sensible 
return of protection or security. The learned Greeks were 
perhaps the first to anticipate, and certainly not the last to 
avoid, their country’s destruction. The council of Florence 
brought many of them into Italian connections, and held out 
at least a temporary accommodation of their conflicting opin- 
ions. Though the Roman pontiffs did nothing, and probably 
could have done nothing effectual, for the empire of Constanti- 
nople, they were very ready to protect and reward the learn- 
ing of individuals. To Eugenius IV., to Nicholas V., to Pius 
II., and some other popes of this age, the Greek exiles were 
indebted for a patronage which they repaid by splendid ser- 
vices in the restoration of their native literature throughout 
Italy. Bessarion, a disputant on the Greek side in the coun- 
cil of Florence, was well content to renounce the doctrine of 
single procession for a cardinal's hat — a dignity which he 
deserved for his learning, if not for his pliancy. Theodore 
Gaza, George of Trebizond, and Gemistus Pletho, might 
equal Bessarion in merit, though not in honors. They all, 
however, experienced the patronage of those admirable pro- 
tectors of letters, Nicholas V., Cosmo de’ Medici, or Alfonso 
king of Naples. These men emigrated before the final de- 
struction of the Greek empire ; Lascaris and Musurus, whose 
arrival in Italy was posterior to that event, may be deemed 
perhaps still more conspicuous ; hut as the study of the Greek 
language was already restored, it is unnecessary to pursue 
the subject any further. 

The Greeks had preserved, through the course of the mid- 
dle ages, their share of ancient learning with more fidelity and 
attentior than was shown in the west of Europe. Genius 



440 


BYZANTINE WRITERS. Chap. IX. Part II. 


indeed, or any original excellence, could not well exist along 
with their cowardly despotism, and their contemptible theolo- 
gy, more corrupted by frivolous subtleties than that of the 
Latin church. The spirit of persecution, naturally allied to 
despotism and bigotry, had nearly, during one period, extin- 
guished the lamp, or at least reduced the Greeks to a level 
with the most ignorant nations of the West. In the age of 
Justinian, who expelled the last Platonic philosophers, learn- 
ing began rapidly to decline; in that df Heraclius, it had 
reached a much lower point of degradation ; and for two cen- 
turies, especially while the worshippers of images were perse- 
cuted with unrelenting intolerance, there is almost a blank in 
the annals of Grecian literature . 1 But about the middle of 
the ninth century it revived pretty suddenly, and with con- 
siderable success.* Though, as I have observed, we find in 
very few instances any original talent, yet it was hardly less 
important to have had compilers of such erudition as Photius, 
Suidas, Eustathius, and Tzetzes. With these certainly the 
Latins of the middle ages could not place any names in com- 
parison. They possessed, to an extent which we cannot pre- 
cisely appreciate, many of those poets, historians, and orators 
of ancient Greece, whose loss we have long regretted and 
must continue to deem irretrievable. Great havoc, however, 
was made in the libraries of Constantinople at its capture by 


i The authors moot conversant with 
Byzantine learning agree In this. Never- 
theless, there Is one manifest difference 
between the Greek writers of the worst 
period, such as the eighth century, and 
those who correspond to them In the 
West. Syncellus, for example, is of great 
use In chronology, because he was ac- 
quainted with many ancient histories 


ing which we have lost; and his compi- 
lations are consequently altogether un- 
profitable. The eighth century, the Sieo- 
ulum Iconoelastirum of Cave, low as It 
was In all polite literature, produced one 
man, John Damascenus, who has been 
deemed tho founder of scholastic theol- 


of'thnt stylo of reasoning In the East. 
This person, and Michael Psellus, a phi- 
losopher of the eleventh century, are 
the only considerable men, as original 
writers, in the annals of Byzantine lit- 
erature. 

* The honor of restoring anetent or 

heathen literature Is due to the Caesar 

Bardos, uncle and minister of Michael II. 


Cedrenus speaks of It in the following 
terms : incfiE^Jjdtj de koI rijf ifu an- 
0taf, <t/v yup Ik jtdWou xpovou tra- 
pap/mdaa, k al irpdt rg pijiiv d?.uf 
Xupgaaaa ry ruv uparovvruv apy'uf 
k al u/indta) dtaTplfiag iKturrg ruv 
Imorriftuv uoopiauc, ruv piv uXfajv 
birg ir ep t rvxe, rr/f d’ M naairv 
Indxov Q&oaoipiac aar’ aird rd /3a- 
atkasi tv rg M ayvavpg' Kal oiiru If 
ixeivov icvriftaoKuv al imimiftaZ gp- 
favro. K. T. A Ulst. Byzant. Script, 
(t.utct.) t. x. p. 547. Bardos found out 
and promoted Photius, afterwards patri- 
arch of Constantinople, and equally fa- 
mous in the annals of the church and 
of learning. Gibbon passes perhaps too 
rapidly over the Byzantine literature, 
chapt. 63. In this as In many other 
places, the masterly boldness and precis- 
ion of his outline, which astonish those 
who have trodden parts of the same 

field, are apt to escape an uninformed 
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the Latins — an epoch from which a rapid decline is to be 
traced in the literature of the eastern empire. Solecisms 
and barbarous terms, which sometimes occur in the old 
Byzantine writers, are said to deform the style of the four- 
teenth and fifteenth centuries . 1 The Turkish ravages and 
destruction of monasteries ensued ; and in the cheerless inter- 
vals of immediate terror there was no longer any encourage- 
ment to preserve the monuments of an expiring language, 
and of a name that was to lose its place among nations. 5 * 

That ardor for the restoration of classical literature which 
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animated Italy in tlie first part of the fifteenth 
not much* century, was by no means common to the rest of 
jondnaJj** Europe. Neither England, nor France, nor Ger- 
many, seemed aware of the approaching change. 
We are told that learning, by which I believe is only meant 
the scholastic ontology, had beguu to decline at Oxford from 
the time of Edward III. 1 * And the fifteenth century, from 
whatever cause, is particularly barren of writers in the Latin 
language. The study of Greek was only introduced by 
Groeyn and Linaccr under Henry VII., and met with 
violent opposition in the university of Oxford, where the 
unlearned party styled themselves Trojans, as a pretext for 
abusing and insulting the scholars. 3 Nor did any classical 
work proceed from the respectable press of Caxton. France, 
at the beginning of the fifteenth age, had several eminent 
theologians; but the reigns of Charles VII. and Louis XI. 
contributed far more to her political than her literary renown. 
A Greek professor was first appointed at Paris in 1458, 
before which time the language had not been publicly taught, 
and was little understood.* Much less had Germany thrown 
off her ancient rudeness, tineas Sylvius, indeed, a deliberate 
flatterer, extols every circumstance in the social state of that 
country; but Campano, the papal legate at Ratisbon in 1471, 
exclaims against the barbarism of a nation, where very few 
possessed any learning, none any elegance. 4 Yet the prog- 
ress of intellectual cultivation, at least in the two former 
countries, was uniform, though silent ; libraries became more 
numerous, and books, after the happy invention of paper, 
though still very scarce, might be copied at less expense. 
Many colleges were founded in the English as well as foreign 
universities during the fourteenth and fifteenth centuries. 
Nor can I pass over institutions that have so eminently con- 
tributed to the literary reputation of this country, and that 

i Wood*!* Antiquities of Oxford, toI. 1. utmost nnintelligibie by excess of cias- 
p. 637. sieal parity. Braccio boasts se numquam 

1 Roper's Vita Mori, ed. Hcarne, p. 76. deorum iinmortalium templa viollsse. 

* Crevler, t. iv. p. 243 ; see too p. 48. Troops committing outrages in a city are 

* Incredibllislngeoiorumbnrbariesest; accused virgince restates incestlsse. In 
rarissimi literas ndrunt, nullleiegantlam. the terms of treaties he employs the old 
Papiensis Epietolffi, p. 877. Campano’s Roman forma; exercitum trnjicito -op- 
notion of elegance was ridiculous enough, pida pootifleia aunto, !cc. And with a 
Nobody ever carried farther the pedautle most absurd pedantry, tho ecclesiastical 
affectation of avoiding modern terms in state is called Koinanum imperium. 
his Latinity. Thus, in the life of Brnccio Campani Vita Braccii, in Murutori Script, 
da Montone, ho renders his meaning Rer Itul. t. xlx. 
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still continue to exercise so conspicuous an influence over her 
taste and knowledge, as the two great schools of grammatical 
learning, Winchester and Eton — the one founded by Wil- 
liam of Wykeham, bishop of Winchester, in 1373 ; the other 
in 1432, by King Henry the Sixth. 1 

But while the learned of Italy were eagerly exploring their 
recent acquisitions of manuscripts, deciphered invenUonof 
with difficulty and slowly circulated from hand priDting - 
to hand, a few obscure Germans had gradually perfected the 
most important discovery recorded in the annals of mankind. 
The invention of printing, so far from being the result of 
philosophical sagacity, does not appear to have been suggest- 
ed by any regard to the higher branches of literature, or to 
bear any other relation than that of coincidence to their re- 
vival in Italy. The question why it was struck out at that 
particular time must be referred to that disposition of un- 
known causes which we call accident. Two or three centu- 
ries earlier, we cannot but acknowledge the discovery would 
have been almost equally acceptable. But the invention of 
paper seems to have naturally preceded those of engraving 
and printing. It is generally agreed that playing cards, 
which have been traced far back in the fourteenth century, 
gave the first notion of taking off impressions from engraved 
figures upon* wood. The second stage, or rather second 
application of this art, was the representation of saints and 
other religious devices, several instances of which are still 
extant Some of these are accompanied with an entire page 
of illustrative text, cut into the same wooden block. This 
process is indeed far removed from the invention that has 
given immortality to the names of Fust, Schoeffer, and Gu- 
tenburg, yet it probably led to the consideration of means 
whereby it might be rendered less operose and inconvenient. 
Whether movable wooden characters were ever employed in 
any entire work is very questionable — the opinion that re- 
ferred their use to Laurence Coster, of Haarlem, not hav- 
ing stood the test of more accurate investigation. They ap- 
pear, however, in the capital letters of some early printed 

I A letter from Muter William Ponton differ from what we denominate non- 

et Eton (Poston Letters, vol. i. p. 299) sense verses. But a more material ob- 
proves that Latin versification was taught serration is, that the eons of country 
there os early os the beginning of Edward gentlemen living at a considerable dls- 
IV.’s reign. It is true that the specimen tance were already sent to public schools 
be rather proudly exhibits does not much ibr grammatical education. 
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books. But no expedient of this kind could have fulfilled 
the great purposes of this invention, until it was perfected 
by founding metal types in a matrix or mould, the essential 
characteristic of printing, as distinguished from other arts 
that bear some analogy to it. 

The first book that issued from the presses of Fust and 
his associates at Mentz was an edition of the Vulgate, com- 
monly called the Mazarine Bible, a copy having been discov- 
ered in the library that owes its name to Cardinal Mazarin at 
Paris. This is supposed to have been printed between the 
years 1450 and 1455. 1 In 1457 an edition of the Psalter 
appeared, and in this the invention was announced to the 
world in a boasting colophon, though certainly not unreason- 
ably bold. 2 Another edition of the Psalter, one of an eccle- 
siastical book, Durand’s account of liturgical offices, one of 
the Constitutions of Pope Clement V., and one of a popular 
treatise on general science, called the Catholicon, filled up 
the interval till 1462, when the second Mentz Bible proceed- 
ed from the same printers.* This, in the opinion of some, is 
the earliest book in which cast types were employed — those 
of the Mazarine Bible having been cut with the hand. But 
this is a controverted point. In 1465 Fust and Schoeffer 
published an edition of Cicero’s Offices, the first tribute of 
the new art to polite literature. Two pupils of their school, 
Sweynheim and Pannartz, migrated the same year into Italy, 
and printed Donatus’s grammar and the works of Lactantius 
at the monastery of Subiaco, in the neighborhood of Rome. 4 
Venice had the honor of extending her patronage to John of 
Spira, the first who applied the art on an extensive scale to 
the publication of classical writers.® Several Latin authors 
came forth from his press in 1470 ; and during the next ten 
years a multitude of editions were published in various parts 
of Italy. Though, as we may judge from their present scar- 
city, these editions were by no means numerous in respect 
of impressions, yet, contrasted with the dilatory process of 
copying manuscripts, they were like a new mechanical power 
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in machinery, and gave a wonderfully accelerated impulse 
to the intellectual cultivation of mankind. From the era of 
these first editions proceeding from the Spiras, Zarot, Janson, 
or Sweynheim and Pannartz, literature must be deemed to 
have altogether revived in Italy. The sun was now fully 
above the horizon, though countries less fortunately circum- 
stanced did not immediately cateh his beams ; and the resto- 
ration of ancient learning in Franee and England cannot be 
considered as by any means effectual even at the expiration 
of the fifteenth eentury. At this point, however, I close the 
present ehapter. The last twenty years of the middle ages, 
according to the date whieh I have fixed for their termina- 
tion in treating of political history, might well invite me by 
their brillianey to dwell upon that golden morning of Italian 
literature. But, in the history of letters, they rather apper- 
tain to the modern than the middle period ; nor would it be- 
come me to trespass upon the exhausted patienee of my 
readers by repeating what has been so often and so recently 
told, the story of art and learning, that has employed the 
comprehensive research of a Tirabosehi, a Ginguend and a 
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Note I. Page 278. 

A rapid decline of learning began in the sixth century, 
of which Gregory of Tours is both a witness and an exam- 
ple. It is, therefore, properly one of the dark ages, more so 
by much than the eleventh, which concludes them; since 
very few were left in the church who possessed any ac- 
quaintance with classical authors, or who wrote with any 
command of the Latin language. Their studies, whenever 
they studied at all, were almost exclusively theological ; and 
this must be understood as to the subsequent centuries. By 
theological is meant the vulgate Scriptures and some of the 
Latin fathers; not, however, by reasoning upon them, or 
doing much more than introducing them as authority in their 
own words. In the seventh century, and still more at the 
beginning of the eighth, very little even of this remained in 
France, where we find hardly a name deserving of remem- 
brance in a literary sense ; but Isidore, and our own Bede, 
do honor to Spain and Britain. 

It may certainly be said for France and Germany, not- 
withstanding a partial interruption in the latter part of the 
ninth and beginning of the tenth century, that they were grad- 
ually progressive from the time of Charlemagne. But then 
this progress was so very slow, and the men in front of it so 
little capable of bearing comparison with those of later times, 
considering their writings positively and without indulgence, 
that it is by no means unjust to call the centuries dark which 
elapsed between Charlemagne and the manifest revival of 
literary pursuits towards the end of the eleventh century. 
Alcuin, for example, ha* left us a good deal of poetry. This 
is superior to what we find in some other writers of the ob- 
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scure period, and indicates both a correct ear and a familiar- 
ity with the Latin poets, especially Ovid. Still his verses 
are not as good as those winch school-boys of fourteen now 
produce, either in poetical power or in accuracy of language 
and metre. The errors indeed are innumerable. Aldhelm, 
an earlier Anglo-Saxon poet, with more imaginative spirit, is 
further removed from classical poetry. Lupus, abbot of Fer- 
rieres, early in the ninth century, in some of his epistles 
writes tolerable Latin, though this is far from being always 
the case; he is smitten with a love of classical literature, 
quotes several poets and prose writers, and is almost as cu- 
rious al>out little points of philology as an Italian scholar of 
the fifteenth century. He was continually borrowing books 
in order to transcribe them — a proof, however, of their scar- 
city and of the low condition of general' learning, which is 
the chief point we have to regard. 1 But his more celebrated 
correspondent, Eginhard, went beyond him. Both his An- 
nals and the Life of Charlemagne are very well written, in a 
classical spirit, unlike the church Latin ; though a few words 
and phrases may not be of the best age, I should place Egin- 
hard above Alcuin and Lupus, or, as far as I know, any oth- 
er of the Caroline period. 

The tenth century has in all times borne the worst name. 
Baronius calls it, in one page, plumbeum, obscurum, infelix 
(Annales, A. D. 900). And Cave, who dubs all his centuries 
by some epithet, assigns ferreum to the tenth. Nevertheless, 
there was considerably less ignorance in France and Ger- 
many during the latter part of this age than before the reign 
of Charlemagne, or even in it ; more glimmerings of ac- 
quaintance with the Latin classics appear ; and the schools, 
cathedral and conventual, had acquired a more regular and 
uninterrupted scheme of instruction. The degraded condi- 
tion of papal Rome has led many to treat this century rather 
worse than it deserves ; and indeed Italy was sunk very low 
in ignorance. As to the eleventh century, the upward prog- 
ress was extremely perceptible. It is commonly reckoned 
among the dark ages till near its close ; but these phrases are 

1 The writing of Lnpna Servatus, of Tours, but quite as much inferior to 

abbot of Ferridrea, were published by Sidonlus Apollinarie. I here observed 

Baluze ; and a good account of them iu Lupus quotations from Horace, Vlr- 
will be found in Ampdre’s Hist. Lltt. git, Martial. Cicero, Aulus Qelliua, and 
(vol.iil. p.237), as well as In older works. Trogus Pompeius (meaning probably 
He is a much, better writer than Gregory Justin). 
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of course used comparatively, and because the difference 
between that and the twelfth was more sensible than we find 
in any two that are consecutive since the sixth. 

The state of literature in England was by no means paral- 
lel to what we find on the continent. Our best age was pre- 
cisely the worst in France ; it was the age of the Heptarchy 
— that of Theodore, Bede, Aldhclm, Caedmon, and Alcuin ; 
to whom, if Ireland will permit us, wc may desire to add 
Scotus, who came a little afterwards, but whose residence in 
this island at any time appears an unauthcnticated tide. But 
we know how Alfred speaks of the ignorance of the clergy 
in his own age. Nor was this much better afterwards. 
Even the eleventh century, especially before the Conquest, 
is a very blank period in the literary annals of England. 
No one can have a conception how wretchedly scanty is the 
list of literary names from Alfred to the Conquest, who does 
not look to Mr. Turner’s History of the Anglo-Saxons, or to 
Mr. Wright’s Biographia Literaria. 

There could be no general truth respecting the past, as it 
appeared to me, more notorious, or more incapable of being 
denied with any plausibility, than the characteristic ignorance 
of Europe during those centuries which we commonly style 
the Dark Ages. A powerful stream, however, of what, as to 
the majority at least, I must call prejudice, has been directed 
of late years in an opposite direction. The mediaeval period, 
in manners, in arts, in literature, and especially in religion, 
has been regarded with unwonted partiality ; and this favor- 
able temper has been extended to those ages which had lain 
most frequently under the ban of historical and literary 
censure. 

A considerable impression has been made on the pre- 
disposed by the Letters on the Dark Ages, which we owe to 
Dr. Maitland. Nor is this by any means surprising; both 
because the predisposed are soon convinced, and because the 
Letters are written with great ability, accurate learning, a 
spirited and lively pen, and consequently with a success in 
skirmishing warfare which many readily mistake for the gain 
of a pitched battle. Dr. Maitlnnd is endowed with another 
quality, far more rare in historical controversy, especially of 
the ecclesiastical kind: I believe him to be of scrupulous 
integrity, minutely exact in all that he asserts ; and indeed 
the wrath and asperity, which sometimes appear rather more 
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than enough, are only called out by what he conceives to be 
wilful or slovenly misrepresentation. Had I, therefore, the 
leisure and means of following Dr. Maitland through his 
quotations, I should probably abstain from doing so from the 
relianee I should place on his testimony, both in regard to his 
power of discerning truth and his desire to express it. But 
I have no call fpr any examination, eould I institute it ; sinee 
the result of my own reflections is that everything which 
Dr. 31. asserts as matter of fact — I do not say suggests in 
all his language > — may be perfectly true, without affecting 
the great proposition that the dark ages, those from the sixth 
to the eleventh, were ages of ignoranee. Nor does he, as far 
as I collect, attempt to deny this evident truth ; it is merely 
his object to prove that they were less ignorant, less dark, 
and in all points of view less worthy of condemnation 
than many suppose. I do not gainsay this position ; being 
aware, as I have observed both in this and in another work, 
that the mere ignorance of these ages, striking as it is in 
comparison with earlier and later times, has been sometimes 
exaggerated ; and that Europeans, and especially Christians, 
could not fall back into the absolute barbarism of the Esqui- 
maux. But what a man of profound and accurate learning 
puts forward with limitations, sometimes expressed, and 
always present to his own mind, a heady and shallow 
retailer takes up, and exaggerates in conformity with his 
own prejudices. 

The Letters on the Dark Ages relate principally to the 
theological attainments of the clergy during that period, 
which the author assumes, rather singularly, to extend from 
a.d. 800 to 1200; thus excluding midnight from his defini- 
tion of darkness, and replacing it by the break of day. And 
in many respects, especially as to the knowledge of the vul- 
gate Seriptures possessed by the better-informed elergy, he 
obtains no very difficult vietory over those who have imbibed 
extravagant notions, both as to the ignoranee of the Saered 
Writings in those times and the desire to keep them away from 
the people. This latter prejudice is obviously derived from 
a confusion of the subsequent period, the centuries preceding 
the Reformation, with those whieh we have immediately 
before us. But as the word dark is commonly used, either 
in reference to the body of the laity or to the general extent 
of liberal studies in the ehurch, and as it involves a compari 
VOL. iil 29 
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son with prior or subsequent ages, it cannot be improper in 
such a sense, even if the manuscripts of the Bible should 
have been as common in monasteries as Dr. Maitland sup- 
poses ; and yet his proofs seem much too doubtful to sustain 
that hypothesis. 

There is a tendency to set aside the verdict of the most 
approved writers, which gives too much of a polemical char- 
acter, too much of the tone of an advocate who fights every 
point, rather than of a calm arbitrator, to the Letters on the 
Dark Ages. For it is not Henry, or Jortin, or Robertson, 
who are our usual testimonies, but their immediate masters, 
Muratori, and Fleury, and Tiraboschi, and Brucker and the 
Benedictine authors of the Literary History of France, and 
many others in France, Italy, and Germany. The latest who 
has gone over this rather barren ground, and not inferior 
to any in well-applied learning, in candor or good sense, is 
M. Ampere, in his Histoire Littdraire de la France avant le 
douzieme sifccle (3 vols. Paris, 1840). No one will accuse 
this intelligent writer of unduly depreciating the ages which 
he thus brings before us ; and by the perusal of his volumes, 
to which Heeren and Eichhom may be added for Germany, 
we may obtain a clear and correct outline, which, considering 
the shortness of life compared with the importance of exact 
knowledge on such a subject, will suffice for the great major- 
ity of readers. I by no means, however, would exclude the 
Letters on the Dark Ages, as a spirited pleading for those 
who have often been condemned unheard. 

I shall conclude by remarking that one is a little tempted 
to inquire why so much anxiety is felt by the advocates of 
the mediaeval church to rescue her from the charge of igno- 
rance. For this ignorance she was not, generally speaking, 
to be blamed. It was no crime of the clergy that the Huns 
burned their churches, or the Normans pillaged their monas- 
teries. It was not by their means that the Saracens shut up 
the supply of papyrus, and that sheepskins bore a great 
price. Europe was altogether decayed in intellectual charac- 
ter, partly in consequence of the barbarian incursions, partly 
of other sinister influences acting long before. We certainly 
owe to the church every spark of learning which then glim- 
mered, and which she preserved through that darkness to 
rekindle the light of a happier age — Intpjta mpb( oufrvaa. 
Meantime, what better apology than this ignorance can be 
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made by Protestants, and I presume Dr. Maitland is not 
among these who abjure the name, for the corruption, the 
superstition, the tendency to usurpation, which they at least 
must impute to the church of the dark ages? Not that in 
these respects it was worse than in a less obscure period ; for 
the reverse is true ; but the fabric of popery was raised upon 
its foundations before the eleventh century, though not dis- 
played in its full proportions till afterwards. And there was 
60 much of lying legend, so much of fraud in the acquisition 
of property, that ecclesiastical historians have not been loath 
to acknowledge the general ignorance as a sort of excuse. 
[1848.] 


Note IT. Page 331. 

The account of domestic architecture given in the text is 
very superficial ; but the subject still remains, comparatively 
with other portions of mediaeval antiquity, but imperfectly 
treated. The best sketch that has hitherto been given is in 
an article with this title in the Glossary of Ancient Archi- 
tecture (which should be read in an edition not earlier than 
that of 1845), from the pen of Mr. Twopeny, whose atten- 
tion has long been directed to the subject. “ There is ample 
evidence yet remaining of the domestic ardhitecture in this 
country during the twelfth century. The ordinary manor- 
houses, and even houses of greater consideration, appear to 
have been generally built in the form of a parallelogram, two 
stories high, 1 the lower story vaulted, with no internal com- 
munication between the two, the upper story approached by 
a flight of steps on the outside ; and in that story was some- 
times the only fireplace in the whole building. It is more 
than probable that this was the usual style of houses in the 
preceding century.” Instances of houses partly remaining 

* This is rather equivocal, hut it is that the reviewer does not mean the ramo 
certainly not meant that there were ever thing as Mr. Twopeny by the word 
two floors above that on the ground, story, which the former coniine* to the 
In the review of the “ Chronicle* of the floor above that on the ground, while the 
Mayors and Sheriffs, " published in the latter includes hoth. The use of lan- 
Arehsrological Journal (vol. iv. p. 273), guage, as we know, supports, in some 
we read — “The houses in London, of measure, either meaning; but perhaps 
whatever material, seem never to have it is more correct, and more common, to 
exceeded one story in height.” (p. 282.) call the first story that which is reached 
But, soon afterwards — “The ground hy a staircase from the ground-floor, 
floor of the London houses at this period The solar, or sleeping-room, raised above 
was aptly enongh called a cellar, the the cellar, was often of wood. 

upper story a solar.” It thus appears 
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are then given. We may add to those mentioned by Mr. 
Twopeny one, perhaps older than any, and better pre- 
served than some, in his list. At Southampton is a Norman 
house, perhaps built in the first part of the twelfth century. 
It is nearly a square, the outer walls tolerably perfect ; the 
principal rooms appear to have been on the first (or upper) 
floor ; it has in this also a fireplace and chimney, and four 
windows placed so as to indicate a division into two apart- 
ments; but there are no lights below, nor any appearance 
of an interior staircase. The sides are about forty feet in 
length. Another house of the same age is near to it, but 
much worse preserved . 1 

The parallelogram house, seldom containing more than 
four rooms, with no access frequently to the upper which the 
family occupied, except on the outside, was gradually re- 
placed by one on a different type : — the entrance was on the 
ground, the staircase within ; a kitchen and other offices, 
originally detached, were usually connected with the hall by 
a passage running through the house ; one or more apart- 
ments on the lower floor extended beyond the hall ; there 
was seldom or never a third floor over the entire house, but 
detached turrets for sleeping-rooms rose at some of the an- 
gles. This was the typical form which lasted, as we know, 
to the age of Elizabeth, or even later. The superior houses 
of this class were sometimes quadrangular, that is, including 
a court-yard, but seldom, perhaps, with more than one side 
allotted to the main dwelling ; offices, stables, or mere walls 
filled the other three. 

Many dwellings erected in the fourteenth century may be 
found in England ; but neither of that nor the next age are 
there more than a very few, which are still, in their chief 
rooms, inhabited by gentry. But houses, which by their 

'Sms fuU description in the Archse- iition of onr forefathers. The bouse of 
ological Journal. voL ir. p. 11. Those Cedric the Saxon in Iranboe, with its 

who visit Southampton may seek this distinct and numerous apartments, is 

house near a gate in the west wall. We very unlike any that remain or can be 
may add to the contribution of Mr. traced. This is by no means to be cen- 
Twopeny one published in the Proceed- aured in the romancer, whose aim is to 
inga of the Archaeological Institute, by delight by images more splendid than 
Mr. Hudson Turner, Nor. 1847. This is truth ; but, especially when presented 
ohiefiy founded on documents, as that by one who possessed in some respects a 
of Mr. Twopeny is on existing remains, considerable knowledge of antiquity, and 
These give more light where they can be was rather fond of displaying it. there is 
found; but the number is very small, some danger lest the render should be- 
Dpon the whole, it may be here ob- Here that be has a faithful picture before 
served, that we ore frequently misled by him. 
works of fiction as to the domestic con- 
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marks of decoration, or by external proof, are ascertained to 
have been formerly occupied by good families, though now 
in the occupation of small farmers, and built apparently from 
the reign of the second to that of the fourth Edward, are 
common in many counties. They generally bear the name 
of court, hall, or grange; sometimes only the surname of 
some ancient occupant, and very frequently have been the 
residence of the lord of the manor. 

The most striking circumstance in the oldest houses is not 
so much their precautions for defence in the outside stair- 
case, and when that was disused, the better safeguard against 
robbery in the moat which frequently environed the walls, 
the strong gateway, the small window broken by mullions, 
which are no more than we should expect in the times, as 
the paucity of apartments, so that both sexes, and that even 
in high rank, must have occupied the same room. The 
progress of a regard to decency in domestic architecture has 
been gradual, and in some respects has been increasing up 
to our own age. But the mediaeval period shows little of it ; 
though in the advance of wealth, a greater division of apart- 
ments distinguishes the houses of the fourteenth and fifteenth 
centuries from those of an earlier period. 

The French houses of the twelfth and thirteenth centuries 
were probably much of the same arrangement as the Eng- 
lish ; the middle and lower classes had but one hall and one 
chamber ; those superior to them had the solarium or upper 
floor, as with us. See Archaeological Journal (vol. i. p. 212), 
where proofs are adduced from the fabliaux of Barbasan. 
[1848.] 


Note III. Page 425. 

The Abbd de Sade, in those copious memoirs of the life 
of Petrarch, which illustrate in an agreeable though rather 
prolix manner the civil and literary history of Provence and 
Italy in the fourteenth" century, endeavored to establish his 
own descent from Laura, as the wife of Hughes de Sade, 
and born in the family de Noves. This hypothesis has since 
been received with general acquiescence by literary men ; and 
Tirabosehi in particular, whose talent lay in these petty bi- 
ographical researches, and who had a prejudice against every- 
thing that came from France, seems to consider it as deci- 



454 


PETRARCH’S LAURA. 


Notes to 


sively proved. But it has been called in question in a 
modem publication by the late Lord Woodhouselee. (Essay 
on the Life and Character of Petrarch, 1810.) I shall not 
offer any opinion as to the identity of Petrarch’s mistress 
with Laura de Sade; but the main position of Lord W.’s 
essay, that Laura was an unmarried woman, and the object 
of an honorable attachment in her lover, seems irreconcilable 
with the evidence that his writings supply. 1. There is no 
passage in Petrarch, whether of poetry or prose, that alludes 
to the virgin character of Laura, or gives her the usual ap- 
pellations of unmarried women, puella in Latin, or donzella 
in Italian ; even in the Trioufo della Castith, where so obvi- 
ous an opportunity occurred. Yet this was naturally to be 
expected from so ethereal an imagination as that of Petrarch, 
always inclined to invest her with the halo of celestial purity. 
We know how Milton took hold of the mystical notions of 
virginity ; notions more congenial to the religion of Petrarch 
than his own : 

Quod Hb! (K'rpctune pudor, et sine lube jurentu 

Pure fuit, quod nulla tori libata voluptas, 

En etinzn tlbi virgin©! serrautur honored. 

Epitaphlum DamonU. 

2. The coldness of Laura towards so passionate and deserv- 
ing a lover, if no insurmountable obstacle intervened during 
his twenty years of devotion, would be at least a mark that 
his attachment was misplaced, and show him in rather a ri- 
diculous light. It is not surprising, that persons believing 
Laura to be unmarried, as seems to have been the case with 
the Italian commentators, should have thought his passion 
affected, and little more than poetical. But upon the con- 
trary supposition, a thread runs through the whole of his 
poetry, and gives it consistency. A love on the one side, 
instantaneously conceived, and retained by the susceptibility 
of a tender heart and ardent fancy j nourished by slight en- 
couragement, and seldom presuming to hope for more; a 
mixture of prudence and coquetry on the other, kept within 
bounds either by virtue or by the want of mutual attachment, 
yet not dissatisfied with fame more brilliant and flattery more 
refined than had ever before been the lot of woman — these 
are surely pretty natural circumstances, and such as do not 
render the story less intelligible. Unquestionably such a 
passion is not innocent. But Lord Woodhouselee, who is so 
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much scandalized at it, knew little, one would think, of the 
fourteenth century. His standard is taken not from Avig- 
non, but from Edinburgh, a much better place, no doubt, and 
where the moral barometer stands at a very different altitude. 
In one passage (p. 188) he carries his strictness to an excess 
of prudery. From all we know of the age of Petrarch, the 
only matter of astonishment is the persevering virtue of 
Laura. The troubadours boast of mucli better success with 
Provenyal ladies. 3. But the following passage from Pe- 
trarch’s dialogues with St. Augustin, the work, as is well 
known, where he most unbosoms himself, will leave no doubt, 
I think, that his passion could not have been gratified con- 
sistently with honor. At mulier ista Celebris, quain tibi 
certissimam ducem fingis, ad superos cur non hsEsitantem 
trepidumque direxerit, et quod csecis fieri solet, manu ap- 
prehensum non tenuit, quo et gradiendum foret admonuit? 
Petr. Fecit hoc ilia quantum potuit. Quid enim aliud egit, 
cum nullis "mota precibus, nullis victa blanditiis, muliebrem 
tenuit decorem, et adversus suam semel et meam aetatem, 
adversus multa et varia quae flectere adamantium spiritum 
debuissent, inexpugnabilis et firm permansit? Profecto an- 
imus iste foemineus quid virum decuit admonebat, praestabat- 
que ne in sectando pudicitiae studio, ut verbis utar Senecae, 
aut exemplum aut convitium deesset ; postremo cum lorifra- 
gum ac praecipitem videret, deserere maluit potius quhm 
sequi. August. Turpe igitur aliquid interdum voluisti, 
quod supra negaveras. At iste vulgatus amantium. vel, ut 
dicam verius, amantium furor est, ut omnibus merito dici 
possit : volo nolo, nolo volo. Vobis ipsis quid velitis, aut 
nolitis, ignotum est. Pet. Invitus in laqueum offendi. Si 
quid tamen olim aliter forte voluissem, amor setasque coege- 
runt ; nunc quid velim et cupiam scio, iirmaviquc jam tandem 
animuin labentem ; contra autem ilia propositi tenax et sem- 
per una permansit, quare constantiam feemineam quo magis 
iutelligo, magis admiror: idque sibi consilium fuisse, si un- 
quam debuit, gaudeo nunc et gratias ago. Aug. Semel 
fallenti, non facile rursus fides habenda est : tu prius mores 
atque habitum, vitamque mutavisti, quam animum mutasse 
persuadeas ; mitigatur forte si tuus leniturque ignis, extinctus 
non est. Tu vero qui tantum dilectioni tribuis, non animad- 
vertis, illam absolvendo, quantam te ipse condemnas ; illam 
fateri libet fuisse sanctissimam dum de insanum scelestumque 
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fateare. — De Contemptu Mundi, Dialog. 8, p. 867, edit. 
1581. 


Note IV. Page 429. 

The progress of our language in proceedings of the legis- 
lature is so well described in the preface to the authentic edi- 
tion of Statutes of the Realm, published by the Record Com- 
mission, that I shall transcribe the passage, which I copy 
from Mr. Cooper’s useful account of the Public Records 
(vol. i. p. 189) : — 

“ The earliest instance recorded of the use of the English 
language in any parliamentary proceeding is in 36 Edw. III. 
The style of the roll of that year is in French as usual, but 
it is expressly stated that the causes of summoning the par- 
liament were declared m Englois ; and the like circumstance 
is noted in 87 and 38 Edw. III. 1 In the 5th year of Rich- 
ard II., the chancellor is stated to have made un bone colla- 
tion en Enghys (introductory, as was then sometimes the 
usage, to the commencement of business), though he made use 
of the common French form for opening the parliament. A 
petition from the ‘ Folk of the Mercerye of London,’ in the 
lOth.year of the same reign, is in English ; and it appears 
also that in the 17th year the Earl of Arundel asked pardon 
of the Duke of Lancaster by the award of the King and 
Lords, in their presence in parliament, in a form of English 
words. The cession and renunciation of the crown by Rich- 
ard II. is stated to have been read before the estates of the 
realm and the people in Westminster Hall, first in Latin and 
afterwards in English, but it is entered on the parliament roll 
only in Latin. And the challenge of the crown by Henry 
IV., with his thanks after the allowance of his title, in the 
same assembly, are recorded in English, which is termed his 
maternal tongue. So also is the speech of Lord William 
Thyrning, the Chief Justice of the Common Pleas, to the 
late King Richard, announcing to him the sentence of his 
deposition, and the yielding up, on the part of the people, of 
their fealty and allegiance. In the 6th year of the reign of 
Henry IV. an English answer is given to a petition of the 
Commons, touching a proposed resumption of certain grants 
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of the crown to the intent the king might live of his 
own. The English language afterwards appears occasionally, 
through the reigns of Henry IV. and Henry V. In the first 
and second and subsequent years of Henry VI., the petitions 
or bills, and in many cases the answers also, on which the 
statutes were afterwards framed, are found frequently in 
English ; but the statutes are entered on the roll in French 
or Latin. From the 23rd year of Henry VI. these petitions 
or bills are almost universally in English, as is also some- 
times the form of the royal assent; but the statutes contin- 
ued to be enrolled in French or Latin. Sometimes Latin 
and French are used in the same statute, 1 as in 8 Hen. VI., 
27 Hen. VI., and 39 Hen. VI. The last statute wholly in 
Latin on record is 33 Hen. VI. c. 2. The statutes of Ed- 
ward IV. are entirely in French. The statutes of Richard 
HI. are in many manuscripts in French in a complete stat- 
ute form ; and they were so printed in his reign and that of 
his successor. In the earlier English editions a translation 
was inserted in the same form ; but in several editions, since 
1618, they have been printed in English, in a different form, 
agreeing, so far as relates to the acts printed, with the enrol- 
ment in Chancery at the Chapel of the Rolls. The petitions 
and bills in parliament, during these two reigns, .are all in 
English. The statutes of Henry VII. have always, it is be- 
lieved, been published in English ; but there are manuscripts 
containing the statutes of the first two parliaments, in his first 
and third year, in French. From the fourth year to the end 
of his reign, and from thence to the present time, they are 
universally in English.” 

1 All the acta panned in the name sen- lbrence of language was in separate 
skm are legally one statute ; the dif- chapters or acts. 
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the, 11. 250 — their Danish a 


1, ib. 472— hla virtues and patron- 
age of the arts, 478— his literary medi- 
cine, -173, note— his lore of Naples, ii .46. 

Alfouco V. and VI. of Castile, towns in- 
corporated hy, 11. 12. 

Alfonso VII. of CastUe. unwise dlrlston 
of his dominions hy, II. 14. 

Alfonso X. of Castile, scientific acquire- 


— his election as emperor of d „ , 

76— tithes established In his reign, 142. 
note >— clerical encroachments favored 
by bim, 210. notes — he exempts the 
clergy from cl ill jurisdiction, 215. 

Alfonso XI. of Castile nssassloatea bis 
cousin, 11. 19 — bis disregard of law, 40. 

Alfred the Orcat, rescue of the Anglo- 
8axou monarchy hy, ii. 257— his al- 
leged division of the kingdom Into 
couuties, &e., 265— ascription of trial 
by jury to him, 270— his high claim 
to veuerutiou, 273— extent of hla ac- 
quaintance with Latin, 111. 272— his 
declaration of tho ignorance of the 
clergy, 273— his seal for learning, ib. 

Aliens held liable for each other’s dehta, 


Alodial tenure, characteristics of, I. 

161, and notes— converted into feudal 
tenure. 164 — exeept In certain locali- 
ties, 165 and note — causes of the con- 
versiou, 807— alodial proprietors evi- 
dently freemen, 313. 

Alvaro de Luna. See Luna.- 

Amadeus (duke of Savoy), elected pope, 
iL 235. 

Amalfi, early commercial eminence of, 
111. 310 and note— its decline, 811— al- 
leged invention of tho mariner's com- 
pass there, 314 and note— discovery 
of the Pandocts, 391. 

Amnrath I., progresses of the Turkish 
arms under, Ii. 129. 

Amurath II., rout of tbe Hungarians 
by, ii. 108— reunion of the Ottoman 


jon, iij, no. 

Andalusia, conquest of," by Ferdinand 

III.. U. 16. 

Andrew of Huogary married to Joanna 
of Naples, I. 466— his murder imputed 
to Joanna, ib. 


nuence of provincial governors, 260 
— thanes and ceorls, ib.— condition of 
the ceorls, 261 — privileges annexed to 
their possession of land, ib . — position 
of the socage tenants, 262 — condition 
of the British natives, 263— absence of 
British roots In the English language, 
ib. and note a— constitution of the 
Wltenagemot, 264, 853, 357— adminis- 
tration of justice, and divisions of the 
land for the purpose, 265— hundreds 
and their probable origiu, 265, 266, 
857, 859— the tj thlng-man ami alder- 
man, 267. note S— the county court 
and Its Jurisdiction, 267— contempo- 
rary report of a suit adjudicated In tbe 
reign of Canute, 2(8, 269, and note 1 
— trial hy jury aod Its nutecedeuts. 
276-273— introduction of the law of 
frankpledge, 273. 274 — turbulence of 
the Anglo-Saxons, 276 — progress of tho 
system of fhtnk pledges, 276— respon- 
sibilities and qscs of the tythlngs, 276, 
277, and notes— probable existence or 
feudal tenures before the Couquest, 
279, 284, 384, 886— observations on the 
ohange of the heptarchy Into a mon- 
archy, 832, 836— consolidation of the 
monarcEvTm 838-eonditlon of the 
' ceorls further elucidated, 

.. ... of British natives 

ion ru 

—judicial functions of tho t 
kings, 859— aneiogy .... 

French and Anglo-Saxon monarchies 
860, 381— peculiar jurisdiction of the 
king’s court, 862, 3(16. 

Anjou (Lonls, duke of), seizure of 
Charles V.’s treasures hy, i. 75— his 
claim as regent, 77 and note — his at- 
tempt on the crown of Naples, and 
death, ib. See Charles of Anjou. 

Anselm (archbishop), cause of his quar- 
rel with William IL. and Henry I., Ii. 
186— Descartes's argument on tbe 
Deity anticipated hy him, lii. 403. 

Appanages, effect of the system of, I. 96. 

Aquinas (Thomas), metaphysical emi- 
nence of, 111. 402— comparative obso- 
leteness of his writings. 403, note*. 

Aquitaine, extent of the dominions so 
called, i. 121— character of Its people, 
ib.— effect of the wars of the Merovin- 
gian kings, 279. 

Arabia and the Arabs. See Moham- 

Aragon, bequest to the Templars by Al- 
fonso I., and reversal thereof, ii. 14- 
rise of the kingdom in political impor- 
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— be betrays her c 


Charles VI., i. 74— lc. ... .... 

dencv orer the king, 78— regains It, 
ib . — his death, I!L 


Burgundr ( Philip . duke of). allies him- 
self with Henry V.,i. 83— his French 
predilections, 89— and treaty with 
Charles VII., ib., 97. 98— splendor of 
his court, 98— jealousy of his subjects 
eoncerning taxation, 100, note •. 

Burgundy ( Charles, duke of), character 
and amhitious designs of, i. 98 and 
note 99— bis contumacious subjects. 99 
— his rash enterprises and failures. 199 
is defeated and killed, ib.— adventures 
of his diamond, 101, note. 

Burgundy {Mary, duchess of), defeuds 
*”T rights s gainst Louis XI., i. 199 
' Maximilian of 


th, 192, 


and n< 

Austria ; he 

Cahallerosof Spain, privileges enjoyed hy 
the, li. 18. 

Calais, ahject condition of the citizens of, 
i. 08, note 1 — terms of instruments 
signed there, 99. 

Callxtlns. tenets of the, ii. 101. 

Callxtus II. (pope), compromise effected 
hy, ii. 180 — he aholishes feudal services 
’ hy hishops, 181. 

Calverley (Sir Hugh), characterlstio an- 
ecdote of, i. 74. 

Cambridge university, first mention of, 


CHA8LEXAG1VE. 

i Cariovingian dynasty, extlnetion of the, 
i. 31. 

Carrara (Francesco da), Verona seised by, 
i. 446— killed in prison, ft. 

Carroccio, the. 1. 448 and nole*. 

Castile and Leon united into one king- 
dom, 11. 10— their subsequent redlvi- 
sion and reunion, 14, lu— compos! tho 
and character of the cortes of Castile 
[see Cortes), the council aud its func- 
tions, 87, 88— administration of jus- 
tice, 8S=violations of law hr the kings, 
89— confederacies of the nobility, 4“ 

similarity of Its | “ ” 

land, 4i— cstabi 
Castile, 142, so« . 

Castle. grapTiic description of a, i. 812. 

Castnieclo, Cnstrucani, success of, i. 395. 

Catalonia, character of the people of, ii. 
69— severity of the state of villenago 

Catharists, religious tenets held by the, 
iii. 862. 

Catholics, treatment of tho, by their 
Gothic conquerors, i. 17, note *. 

Cava (count Julian’s daughter), legend 
of the seduction of, ii. 93, 

Celestlne V., fraud of Boniface VIII. to- 
wards, ii. 211. 

Champs de Mars. See Field of March. 

Charlemagne, reunion of the Frankish 


HI. 8 


i. 194 


family, 89, note * — state of France _ . 
his accession, 35 — opposition to, and ul- 
timate recognition of his authority, ib. 
and note * — period of his assumption of 
regal power, 133— degree of authority 


...... Jer, i. 2 

tones in Italy aud Spain, 

stlnate resistance and ultimate sub- 
mission of the Saxons to his rule, 24— 
his Sclavouian conquests, ib.— extent 
of bis dominions, ib.— his coronation as 
emperor, 25 and note 1 — its conse- 
quences, 26 — his intellectual acquire- 
ments and domestic Improvements, 
ib. and note I — his vices, cruelties, re- 
ligious edicts, 26 — his sons and suc- 
cessors, 27— his control over the clergy, 
29— degeneracy of his descendants. 80 
—state of the people under his rule, 
81— his dread of the Normans, 33— his 
alleged election hy the Romans as em- 
peror discussed, 126-129 — question of 


Capitularies, what they were, i. 213— their 
latest date, 215 and note. 

Caraccioli, favorite of Joanna II. of 
Naples, i. 469- 


tne imperial uue, ire, loo — nis wise 
provisions relative to fugitive serfii, 197. 
note * — his revenue how raised, 205= 
peculiarities of his legislative assem- 
blies, 212, 213— French ignorance of 
his character in the 14th century, 224 
— his capitulary relative to tithes, 
U. 141. 142, note 3 — his authority over 
the popes, 174 — state of his education, 
iii. 212 and note 1— his library, 277, 
nol»— his encouragement of ordeals, 
279— his agricultural colonies, 841— 
’ ” ’ France due to him, 

. disciple of Alculn, 
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and note * — defeats the Alemanni, 16 — 
bia conversion to Christianity, 17— 
defeats Aluric, ib .— his last exploits 
and sanguinary policy, IS and n ote >— 
division of bis dominions amongst bis 
sons, IS aod notes— tbe last of his 
race, 21— his alleged subjection to tbe 
emperors discussed, note 111., Ill, 111 
—his limited authority : stor^of the 
vase of Soissons. 167 — theory buiit on 
the story, 292. 299— crimes of himself 
and his grandson. Hi. 2911 and note >. 

Clovis 1L, accession of, i. 121. 

Cobhanlpord (temp, ilichard UA ban- 
ished, iii. 76, 

Coining, extensive practice of. amongst 
the French nobles, i. 209— debased 
money issued by them, 204— sys- 
tematic adulteration of coin by the 
kings, 2L3. 226. 227 — measures adopted 
for remedying these frauds, 209, note l 
—grant of taxes made conditional on 
restoration of th,o coin. 226— priests 
executed for coining, ii. 239, note*— 
an abbot hanged for the same offence, 
iii. 196— clipping of coins by tbe Jews, 
84S, note 3. 

Cologne, antiquity of the municipal in- 
stitutions of, i. 999. 

Coioni, characteristics and privileges of 
the, 1. 91i 

Combat. See Trial. 

Comines [Philip de], characteristic note 
on taxation by, i. 23L 

Commodianus, literary remains of, iii. 
267 — specimen thereof, ii., note l. 

Comneous. See Alexius. 

Conrad (duke of Franconia), elected em- 
peror of Germany, ii. 69. 

Conrad II. (the Salic), important edict 
of, relative to feuds, I. 167. 1G8. and 
notes— ejected emperor of Germany, ii. 
69— bis ancestry, £6., note*. 

Conrad [II. joins in tbe second crusade, 
1. 49 — elected emperor of Germany, ii. 
72, 13. 

Conrad TV., accession of, i. 377— bis 
struggles for dominion in Italy, and 
death, ib — his difficulties in Germany, 
ii . -76. 

Cooradin (son of Conrad IV.) attempts 
to regain his inheritance, i. 391— put 
to death by Charles of Anjou, 992. 

Constance, council of. See Couucii. 


i. 127. 

Constantinople, advantageous position 
of. il. 122 — its resistance to the Moslem 
assaults, 123— its capture by the lat- 
1ns, 126— its magnificence and popu- 
ionsness, 126. 127— Vandalism of its 
conquerors, 127— its recapture by the 
Greeks, 128-besieged by Bajaxct, 12), 


and by Amnratb, 132 — Attacked by 
Mahomet IL. ib .— its fhii, ii., 133- 
unrealixed schemes for its recovery, 
134. 135. 

Constitution of England. See English 
Constitution. 

Cordova taken from the Moors, ii. 16 — 
its extent and wealth, ib , note*. 

Com. See Agricniture, Trade. 

Cortes of Castile, original composition 
of the, U. 25— dwindling down of 
their numbers. 26— their remonstrance 
against corruption, 27 — spiritual and 
temporal nobility, 27, 28, and notes— 
control of tbe Cortes over the taxes, 
29, 80 — their resolute defence of their 
right, 81 — their control over expendi- 
ture. ib . — its active exercise, 32 — 
their forms of procedure, 33— their 
legislative rights, and attempted limi- 
tations thereon by the kiogs, 83-36— 
their right to a voire in the disposal of 
tbe crown. 37. 38— position of tbe 
olergy therein, iii. 103, note. 

Corvinus (Matthias) elected king of 
Hungary, ii. 104— bis patronage of 
literature, 106 and note >. 

Council of Basie, enmity of the, towards 
the papni court, ii. 234. 235 — reforms 
effected by it, 23d and note — its indis- 
cretions, ib. nnd 237, notes > *. 

Council of Constance condemns John 
Hnsg and Jerome of Prague to bo 
burned, ii. 101-deposes John XXni., 
231— preponderance of Italian inter- 
ests therein, 232— French opposition 
to the English deputies, ib., note*— 
tactics of the cardinals, 224 — national 
divisions io tho council, it.— its breach 
of faith relative to llusg and Jerome 
canvassed, 291 and note. 

Council of Frankfort convoked by Saint 
Booifare. ii. 159— its importance in 
papal history, ib. 

Council of Lyons, i. 977 ; ii. 76. 

Councii of Pavia, ii. 2SL 

Council of Pisa, proceedings at tbe, U. 
231. 

Cours plenleres, character of the. i. 217. 

Courtney (arehblsbop), despoiled of bis 
temporalities, iii. 66. 

Crecy, bottle of, i. 64, 

Cresrentlus pnt to doatb by Otho III., 
i. m and note. 

Crusades, origin of the, i. 847— enorgetio 
appeals of Peter the Hermit, 46 — 
inducements offered to those who 
joioed in them, 47— crimes and mis- 
eries attendant on them, 48— results 
of tho first crusade, 49— second cru- 
sade, ib . — its laliure, ib. and notes— 
origin of the third crusade. 61— its 

' » of St. Louis and 
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hy Charles VII., 16.— its obsequious* 
ness to the hierarchy, U. 153 — its op- 
position to ecciesiasticai jurisdiction, 
212-214 — its protest against the exac- 
tions of the church, 227 and notes — 
its snare io the council of Constance, 
232 and note * — enactment of the statute 
of prmronnire, 238— effect of WlclitTs 
principles, 239— progress of the conn- 
try under the Anglo-Saxons [see An- 
glo-Saxons)— its state at the period of 
the Norman conquest, 286. 287 — fruit- 
less resistance of its people to Norman 
rule, !2!8 and notes — expulsion of its 
prelates and maltrratmeut of its no- 


sion of its iangunge. 290 and note— 
wholesale spoliation of property. 292 — 
abject condition of English occupiers, 


nnd notes — depopulation of 

the towns, 296— establishment of feu- 
dal customs, 297 — prescnratlon of the 
puhlic peace, 298— difference between 
•- ” ' ,d in Frar 


299, 800-hatred by the English of the 
Normans. 801 — oppressions and exac- 
tions of the Norman government, 301, 
803— nature of the taxes then ievled, 
803. 304-laws and charters of the 
Norman kings, 305, 806— banishment 
of Longchaiup hy the barons, 807, 308 
— establishment of Mngna Charts, 308 
— difficulty of overrating its value, 309 
—outline or its provisions, 309, 310- 
confirmation thereof hy Iieury III., 
811 — constitutional struggles between 
him and his herons. 818, 816 — limita- 
tions on the royal prerogative, 816, 
817, and notes — institution of the vnrl- 
ous courts of law. 817. 819— origin of 

the common iaw, 321). 822 — ci 

and deTects of the English law, 
—hereditary right of the crown estab- 
lished, 321, 326— legal position of the 
gentry. 326. 328— causes of civii equal- 
ity, 828. ail— character of its govern- 
ment, iii. 141— prerogatives of its kiogs, 
141-144— mitigation of the forest iaws, 
144 and nolc— jurisdiction of its consta- 
hle and marshai, 145, 146, and notes- 
spirit of independence exhihited in me- 
dimvai ballads, 252, 258— Its customs 
farmed hy Italian bankers, 821, note *. 

English constitution, character of the, 
iii. 146— Sir John Fortescue’s doctrine, 
147. 149— Home’s erroneous views re- 
garding it, 149. 152— causes tending to 
its formation, 152 — effect of the loss of 
Normandy, 154 — reai source of English 
freedom, 155— prineipiee involved in 


the relationship between lords and 
their vassals, <4— right of distress on 
the king’s property. 157 — feudal 
sources of constitutional liberty, 151 
— inttuence of the nobiiity, 158— salu- 
tary provisions of Edward I., 162 — na- 
ture and gradual extinction of villenage, 
164, 174 — instances of regeucies and 
principles whereon they are fouuded, 
1 75, :?1— doctrine of prerogative, 244, 
See Anglo-Saxons, Euglaud, 
Feudal System, Parliament. 

Erigena. See Scotns (John). 

Ethelwoif, grant of, relative to tithes, il. 
142. note I, baft 

Elides elected king hy tho Franks, i 132 
—his qualifications for the digulty, a*. 

Eudes (duke of Burgundy). See Bur- 

Eudon signaliy defeats the Saracens, i. 
121— receives aid from Charles Martel. 
122 . 

Eugeoius IT. (cardinal Jniian) advises 
Uladislaus to break frith with Amu- 
rath, il. 103— its fatal consequences, 161 
—other instances of his perfidy, 201. 
note — his contests with the councils, 
234 — his deposition hy the councii of 


Euric, harsh treatment of his catholic 
subjects by, i. 17,nofe». 

False Decretals. Sec Isidore. 

Famines in the middle ages, frequency 
and extreme severity of, i. 817. 

Felix V. (pope), r’— “ — 

of, ii. 235. 

Ferdinand confirmed in hU succession to 
the crown of Naples, i. 473— attempt 
of John of Calabria, to oust him, lb. 

o, 482 at • 

ragon, ii 
Catalans towards, il 

Ferdinand 11. of Aragon marries Isabella 
of Castile, ii. 23— they succeed to the 
Castilian throne, ib .— Ferdinand In- 
vested with the crown of Aragon, 45- 
arrangement of the united govern- 
ments, 60, 61 — conquest of Granada, 
61,62. 

Ferdinand 111 of Castile, capture of Cor- 
dova hy, ii. 15, 

Ferdinand IV. of Castile, prevalence of 
civil dissensions in the reign of, ii. 17, 
18— his gross violation of justice and 
remnrkahle death. 39. 

Fendai system, rise of the, i. 148 — nature 
of aliodial and saiic lands. 150-152 and 
notes — distinction of laws, 153. 154 — 
59. 161. 188— fiscal 
aelr nature, condi- 
tion, and extent, 161. 162 — introduction 
of suhinfendation. 163— origin of fen- 
dai tenuree, 164— custom of personal 


origin of nohiilty, 159, It 
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eommendatton, 185 — lt» character, t'A., 
166 — edict of Conrad IL, 167, 168* and 
noies — principle of a feudal relation, 
168 — right* and (in tie* of vassais, it.. — 
ce remonk'* of homage, fealty, and in- 
vestiture, 170— obligation* of the vui- 


tiae 'custom of frcrage in Franco, 176 
— escheat* ami forfeitures. 177— object* 
for which aid* were leried, ib.— limita- 
tion* thereof by Magna Cliarta, 178 — 
institution of wardships, ib. — their 
vexatious character in later times. 119 
— extortionate and oppressive prac- 
tice* relative to marriage*. ITU, 180 — 
introduction of improper feuds, 181 — 
fief* nf office, their nature and variety, 
181. 182, and notes— feudal law-books, 
182 — the Milanese collection, 188 — 
difference between that and the French 
aud English system*, 183, 184— the 
feudal svstem not of Roman origin, 
185. 186— localities over which it ex- 
tended. 167. 188 — privilege* of nobility, 
11)1. 193— difference between a French 
roluricrand an English commoner, 191, 
note 1 — rouditiou of the ciergy, 194, 
196— of the riasse* beiow the gentry, 
195 — assemblies of the baron*, 216— 
the cours plenlere*, 217, 242— legis- 
lative and judicial assemblies [see 
Legislation, States-Oeneral, Justice] 
—decline of the feudai system, 243— 
It* causes : increase of tbe domain* of 
tbe crown, 247, 248— rise of tbe char- 
tered town*7T49, 254, [see Town*}— 
commutation of military service, 255. 
[necMilitarv Systems]— decay of feudal 
principles, 461— influence of feudalism 
upon tbe institution* of England and 
France. 262— civil freedom promoted 
by it. 263— its tendency to exnit war- 
like habits, 263, 264— its value a* an 
element of discipline. 264— and a* pro- 
ducing sentiments of loyalty, 264, 265 


Fiefs. 


£:• 


u, 309 — its princi- 
d exclusive, 311— 


existence 


352— question of t 
England prior to the imnquesi, n. ti i, 
285— feudalism under the Normans, 
297 — innovation introduced hy Wil- 
liam 1., 296— difference between the 
feudai policy of England and France, 
299, aaf-teoure c' *-■-■- 
ETTn. 883,386-abi 
liL 144. 

Feuds, nature of, and derivation of th« 


(or Champ de Marsh 
— ssembllrs so termed, L 
219 — their character, 210, 211— not 
attended hy the Roman inhabitant* of 
Gaui, 275-bow often held, 299. 

Field 8port*. See Sports. 

Fines, extent and singularity of, under 
tbe Anglo-Norman kings, ii. : 08 
Fire-arms. See Military System*. 

Fiscal lands. See Beucflcc*. 

Flanders, fraudulent conduct of Philip 
IV. towards the count of, i. 64-*ucce*s- 
fui resistance of its people. 65 — large 
capture of gilt spurs hy them , 1 0 . , note 2 
— tbeir commerce with Eogland, 64— 
their rebellion against count bouts. 75, 
IS, and aole* — their insubordination, 
99— tbeir resistance to taxafiou, 100 
and natr — tbeir woollen manufacture, 
iii. 301. 302— their settlement in Eng- 
land. 303. note v— it* policy relative 
thereto, ao4 and note «. See Trade. 
Florence, curtailment of tbe power of, 
hy Frederic Barharossa, 1. 404— exclu- 
sion of the Ghibelins from offices of 
trust, ib. — Dante's simile relative to 
its unsettled state, ib. — corporations of 
the citizens. 405— its magistracy, ib . — 
curious mode of election. 406— the con- 
siglio di popolo, 407 — defiance of iaw 
by tbe nobiUty. 408 — Oiano deila Bella 
reduces them to obedience, 408, 409- 
rise of the plebeian aristocracy, 410— 
Walter de Brienne invested with extra- 
ordinary power*, 411 — his tvrannyand 
excesses, 412— his overthrow, 413— 
singular ordinance* relative to the 
nobles, 418— machination* of the Guelfa 
and persecution* of tile Gbibelins, 
414-416 aod note 1 — prostration of tbe 
Guelfs, 417 — insurrection of the Ciompl 
and elevation of baudo, 418. 419-his 
judicious administration, 419— restora- 
tion of tbe Guelfs. 420— comparative 
security of the Florentines, 421— their 
territorial acquisitions, revenue, popu- 
lation, &c„ 422. 423. and aofra-Pisa 
bought hy them, 426— further dis- 
quietudes in their government. 475- 
rise of the Medici [see Medici]— first 
Florentine voyage to Alexandria, 478 
and note — Florentine bankers and their 
transactions, iii. 222 and notts. 
Folcland. nature of, ii. 383- 
Forclgnera invested with power in Italinn 
state*, 1. 380, 398. 402, 49L 429. 

Forest law* of the Anglo-Norman kings, 
li. 295— mitigation of their severity, iii, 
144 — punishments iuflicted, 295. 
Fortescue (Sir John), ou the English - 
constitution, iii. 14L 
France, policy observed in tho territorial 
division of, 1. 18. note »— Ineigniflcanca 
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FRANCONIA. 

of it* early monarch*, 20 and note • — 
km of the English possessions in, 29 
— increase of the French domain*, 63- 
66— it* state at the commencement 
of hostilities hy Edward III., 61— It* 
condition nfter the battle of Poitiers, 
65— assembly of the State*. Genera!, fin 
— desolation of the kingdom hy fam- 
ine, 61 and note— m raged by ban- 
ditti, ib . — the Jacquerie insurrection, 
03 and note < — state of the country 
under Charles V. and VI., 74-75— 
under Charics VII.. 85-92— consolida- 
tion of its dominion*. i07— Its his- 
torian*. IQS, note I — it* deplorable state 
under Charles tilo Baid, 139— it* pro- 
Tluclai government under the Mero- 
vingian kings. 185— succession to its 
monarchy. 156, and 214, .note 1 — its 
n weakness to strength, 


&Z 

206— its coinage, 206, 209— taxation, 


Frederic 11^ position of, at bl* accession, 
by Gregory iX., 872--rancor of papal 


feat*, 876— animosity of the popes to- 
ward* hlpi. 378, 877 — sentence of the 
council of Lyon* against him, 877— his 
accession to the German throne, ii. 1*3 
— hi* deposition. 94— be restrains tho 
right of defiance, 93— his imperial tri- 
bunal, 97— his poetry, lit. 41H. 

Frederic Iil. of Germany, character of 
the reign of, ii. 88 and note — his signi- 
ficant motto, 88, note *— object* of his 
diets, 95, 93— he betrays the empire 


s kings : 


one, 226, note 1 — designs 
upon Naples, 431 et. seq. 

Franconia, rise of the House of, ii. 69— 
Its extinction, 12, 

Frankfort, council of. Sec Council. 
Franks, territories occupied by the, Llfl 
and note »— their probable origin, j Vote 
11. 1111. Ill— their positlou under Pe- 

f in, 122. 123 — their promise to Pepin, 
31. 156— character of their church 
dignitaries, 152, note*— Increase of 
the power of their kings, 167- 
serfdom and viiier.age amongst them, 
196, 199— extent to which they par- 
ticipated in legislation, 211 and note 
—origin of the Kipuarian Franks and 
Sailan Frank*, 271 — their number* 
during the reign of Ciovis, 283, 284— 
presumed Infrequency of marriages 
between them and the Romans, 288 
—extent of power possessed by their 
kings, 222=300. 

Fredegonde. queen. See Chiiperic. 
Frederic I. (Frederic Barbarossa), third 
erusade undertaken hy, i. 61 — tltie 
conferred hy him on the archhishop 
of Lvons, 66— commencement of his 
career In ltaiy, 357— he besieges Milan, 
858— subjugation and second rise of its 
citizens, 359 — destrnction of their city, 
860— league of Lombardy against him, 
ii.— hi* defeat and flight, 362— peace 
of Constance, ii. — his policy relative 
to Sicliy, 364— his response to Roman 
oratory, 400 and note — his accession to 
tbo German throne, Ii. 78— Henry the 
Lion’s ingratitude towards him, 74 
aud note* — he institute* the law of 
defiance, 94— his forced submission to 
pope Adrian IV., 195 — id* limitation 
on the acquisition of property by the 


.. , Freemasoury, and It* connection with 

never a free architecture, ill. 839, note i. 

* “ reomen, existence of, prior to the tenth 

century, i. 313— aiiodlal proprietors 


of this class, 814— other fn 
i. 415. 


riage with serfs, .'<22. 
Fregosl and Adornl fact! 
Froissart, value of the 


’s saucy reproof of Louis IV., iil. 


ofThcir own law* 


hy the Romans, 274 — their < 
278— their subjection to taxation, S3 
— tbeir accession to high offlees. 28 
right to adopt the laws o 


Genoa, cariy history of, I. 428— hor wars 
with Pisaand Venice, 426. 427— victory 
of her fleet over Pisani, 428 — insolence 
of ber admiral towards the Venetian 
ambassadors, 429— her subsequent re- 
verses, 429, 430— surrender of her 
force* to Venice, 430— deeilno of her 
power, 431 — her government and its 
various changes, ib . — dissensions of 
the Guelfe and Ghibelins, 432— her 
first doge, 433— frequent revoiutiou* 
of her citizens, 434— tbe Adorni and 
Fregosl faction*, 476 — commercial deal- 
ings of the Geuoeso, III. 311— their pos- 
ition in Constantinople. 812 — their 
manufactures, 818— tbeir money trails- 
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London, early election of the magistrate* 
of. Ui. 209 — ita municipal divisions, 
209— it* first ioni mayor. 211— not ex- 
clusively a city of trader*, 212— ita e i- 
tcnt nnd population, >4.— comparison 
with Paris, 212. 

Loria (itoger dl), naval successes of, i. 
4M. 

Lothnlre (son of Louis the Dehonalr), 
a-suciated in power with hi* father, i. 
23— his jealousy of his half-hrother, 
29— territories uliotfed to him, 29, 30, 
and notes i,» — cause of his excommunb 
tion ii 1.13, ltk. 

Lothaire (duke of Saxony), elected em- 
peror of Oermany. ii. 12 and note >— 
failure of his scheme of succossion, 12 
— the picture and couplet relative to 
his coronation, 137, note!. 

Louis of Bavaria, emperor of Oermany, 
il. 86 — his contest with the po;>es, 
222— he aids the Visconti, 223— he dies 


Louis I. (the Debonair) snccceds Oharle- 


tt—MSoriate* kls 

him. ib — hi* second 
consequences, 29— 
" against t*“ '' 


enmU* f ol 

his practice relative to tile hearing of 
causes, 234, note 1— hi* attempted de- 
positlon bv the hishops, il. 160, 161— 
he prohibits trial hy ordeal, ill. 279, 


Louis of Germany (son of the above) 
made king of Bavaria hy his father, 
1. 28 — share of empire allotted to him 
on his father's death, SSL 
Louis 11. (the Stammerer), conditions 
exacted hy the French nohies from, i. 
181. 

Lonia IV. (“Outremer”) elected king, 
i. 132 — Fulk's saucy retort, ill. 2x1, 


Louis VI., state of France at the occes 
sion of, i. 37 — his contests with th„ 
Normnn princes, ib . — his participation 
in judicial matters, 233. nnle-L 

Louis VII., untoward ma r ri age of. and 

rights of the clergy, 89— joins in the 
second crusade. 49— his suhmissireness 
to Home, ii. 21& 

Loni* VIII. opposes Raymond of Tou- 
louse, i. 41— issues an ordinance 
against the Jews, 218. 

Louis IX. (Saint Louis), accession of, i. 
42 — revolt of the barons against him, 
ib . — excellences of his character, his 
rare prohity, &c., 42. 43— undue in- 
fluence exercised over him by his 
mother, 44 — his superstition, ib. and 
not * — he embarks in the crusades, 46— 


s senna expeuiuon nnu <11 -run, 
s Establishment*, 219, 220, 233 
— his open-air administrations of jus- 
tice, 239— the Pragmatic Sanction and 
its provisions, ii. 2l4 and note «— his 
suhmissireness to the church, 210— his 
restraint on the church holding land, 
2l!i and note. 

Louis X. (Louis llutin), accession and 
death of, 1. 6ft— treatment of hi* queen 
and family hy Philip the Long. 57 — hi* 
edict for the abolition of serfdom, 20Q 


Louis XI., acces-ion of, 1. 94— hi? char- 
acter and policy, 91. 93— bestows 
Normandy on his brother as an appan- 
age, 95 — and then deprive* him of it, 
95— grants pensions to the English 
king and hi* nobles, jjft. 97 — his con- 
tests with Charles of Burgundy, 97, 98, 
and notes — and with Mary of Burgun- 
dy, 101. 102. and notes — his lost sick- 
le ss and it* terrors, 103-hls belief in 

to his encroachment*. 230— civic liberty 

encouraged hy him, 24ft— he i *■— 

Pragmatic Sanction, II. 242—1 
oppose the repeal, ib. — hi* treatment 
of cardinal Balue, 245, note *. 

Louis XII. See Orleans. 

Louis of Hungary invades Naples, 1. 488. 

Louis of Anjou adopted hy Joanna of 
Naples, i. 4C7— bis death. M, 

Louis II. of Anjou and Naples, acces- 
sion of. i. 468 — subdued hy Ladis- 
laus, ib. 

Louis III. of Anjon and Naples called in 
by Joanna 11., i. 469— his ilouhtful 
prospects, and death, 470. 

Lucius II. (pope), cause of the death of, 
i. 400. 

Luna (Alvaro de), influence excreted 
hy. ii. 21— disgraced and beheaded, 
22— law on which his opponents re- 
tied, 41. 

Luna (Antonio de) assassinates the anh- 
bishop of Saragossa, ii. 44. 

Luna (Frederic count of) claims Ihe 
throne of Aragon, ii. 43— care taken of 
his interests, hy the court, 44. 

Luna (Peter de). See Beuedict XIII. 

Lupus Servatus, literary performances 
of, Ui. 441. note ». 

Luxemburg (John of), execution of pris- 
oner* of war hy, i. 91— betrays Joan 
of Arc to the English, 22. note 1. 


Magna Charts. See England. 

Mahomet the prophet. See Mohammed. 
Mahomet 11. attacks the Venetians, i. 
472— his success, 476— failure of his 
assault upon Belgrade, ii. 104— he cap- 
tures Constantinople, 132 — unrealised 
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I. 461 — his tactics relative to the crown 
of Naples. 469. 470. 

8 form (Francesco), powerful position 
achieved by, 1. 465! — becomes duke of 
Milan, 463 — joins in the quadruple 
league. 472— his policy towards Na- 
ples, 473— accession and asaasainntlon 
of his son Qaleazio, 476 — policy of 
Ludovico Sfonsa, i'i.— he directs the 
French king's attention towards Naples, 
468 — short-sightedness of bis views, 


Sicllv, conquest of by Roger Gulscard, 
i. 8o0 — its subsequent fortunes. 344-355 
—its rebel lion against Charles of A ttjou, 
463— the SSiclliau Vespers, 4Mand note 
—opposition of the Sicilians to Charles 
” *' Naples, 466— settlement of the 

‘ ' “ “Jr 


s t' 


ii. of : 

Frederic. 

sessions of the Chianunon . 
union of Sicily with Aragon, it. 

ind, elected emperor of Uermany, 


liungary, 103— his conduct at the coun- 
cil of Constance, 237. 

Silk Manufacture established in Palermo, 

ui.aia. 

Silvester II. (gope) scientific acqniro- 


SWITZERLAND. 

28— composition of the Cortes, 20— its 
trade relatious with England, iii. 310. 
See Aragon, Castile, Cortes. 

Spelman (Sir Henry ), remarkable mistake 
of. i. 167. wots l. 

Sports of the field, popularity of, iii. 293 
—addiction of the clergy thereto, 294— 
evils attendant thereon, 296. 

Statcs-Oeucrai of France, memorable re- 
sistance to taxation by the, i. 75— 
convoked by Philip iV., 521, 222— 
probability of their earlier convocation 
canvassed, t6., note — Philip’s politic 

extent of their rights as to taxation, 
223. 224. and notes — their resolute pro- 
ceedings in 1855 and 1356, 224— their 
protest against the debasement of the 
coin, 226 and notes — disappointment 
occasioned by their proceedings in 
1357. 227— they compel Charles VI. to 
revoke all illegal taxes, 223 — effect of 
their limited functions, 229— theoreti- 
cal respect attached to their sanction, 
it . — provincial estates and their juris- 
diction, 230 — encroachments of Louis 
XI., t’A.— the States-General of Tours, 
231— means by which their dclibero- 
i were jeopardized, 232— nn pula t- 
— -» remonstrances, 


tsof.m.e. 

Simony. See Church, Clergy. 


it. 


ile nature of t 


Slavery, existence of, In ancient 
196 — its features amongst the rrauan, 
191 and note —voluntarily submitted 
to from superstitious motives, 198- 
edicts for its abolition, 200— submitted 
to by the poor for subsistence’ sake, 211 
— Venetian and English slave-trading, 
iii. 299 ami noted. 

Society, state of. See Architecture, Chiv- 
alry, Clergy, Feudal System, Learning, 
Superstition, Trade, Villcuage. 

Sorel (Agues) examluation of the story 


French writer upon, i. HL 
Spain, character of the Vlsigothle king- 
doms In, il. 7— its conquest by the 
Saracens, 8— kingdoms of Leon, Na- 
varre, Aragon, and Castile, 9, 10— re- 
verses of tlie Saracens, 11— chartered 
towns, 12, 13— establishment of mili- 
tary orders, 14 — non-expulsion of the 
Moo ys, 15 — its probable cause, 16 — 
Alfonso X. and his shortcomings, U 
—frequent defection of tile nobles, 12 
— Peter the Cruel, 19— accession of the 
Trastumare line, 20 — disgrace and 
execution of Alvaro de Luua, 2L 22— 


Stephen (king), ernei treatment of the 
people in hU reign, il. 8 >2, note I. 
Stratford (archbishop), circumstance* at- 
tend! og the trial of, iii. 195. 

Franks, Succession to kingly and other dignities. 
See Hereditary Succession, 
uovi. part of the Roman empire held 


— .1. IS. 

Suffolk (duke of), impeachment of, HI. 96. 

Suffolk (earl of). See Pole. 

Sumptuary laws, enactment and disre- 
gard of, iii. 322 and notes. 

Superstition, learning discouraged br, iii. 
5259— its universal prevalence, 278— 
instances of its results, 279— ordeals, 
279. 280, and notes — fanatical gather- 
ings: tbe White Caps, 280— the Pas- 
tourcaux, 2S1— the Flageiiants, 282— 
the Blanch), 282 — pretended miracles, 
and their attendant evils, 233, 284— 
miracles ascribed to the Virgin. 234 and 
note— redeeming features of the sys- 
tem, 285 — penances and pilgrimages, 
290, 291. See Religious Sects. 

Surnames, introduction of, i. 189. 

Sweden, semi-feudal custom in, relative 
to military service, 188. note «. 

Snincford (Katherine), proceedings rela- 
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8wis*. 109— tlicir military excellence, 
tii.— failure of Maximilian's attempt to 
subjugate them, 110. 

Byagrius, itouiau prurinces governed by, 

i. 14 — defeated by Clovis, zb. and 12. 

Taborltes. fanaticism and courage of the, 

ii. lUl, iii. 3U8. 

Tacitus, general accuracy of the descrip- 
tioiiH of, i. 204— (|uallflcations neces- 
sary to bo observed touchiug his ac- 
count of the Germans, 207. 

Tartars. See Moguls. 

Taxation, remarks on the philosophy of, 

the middle ages. 204— arbitrary course 
adopted by Pnillp Augustus, 209 — con- 
ditions annexed by the States-Oenerai 
to a grnut of taxes. 220— Philip de 
Comities an taxation, 231— taxes under 
the Anglo-Norman kings, ii. W, «J5, 
and notes. See States-Ueneral. 
Temple, kuights of the. See Knights 

Tenure of land under the Anglo-Saxons 
aud Anglo-Normans, ii. 277-285, 383, 
3S0. See Feudal System. 

Teutonic knights, establishment of the 
order of, i. !iL 

Theodebert, story of the wife of, Hi. 290, 


Tbeodoric, disregard of learning by, til 


J2T- 

Toiedo taken from 
Torriani. See Vise 


iqucriug career or, n. xou. 
iblishtnent of, ii. 140— Charle- 
capitulary relative thereto, 
mites — origin of lay impro- 
143— note relative to the sub- 



of the counts 


Towns ai 

ed to, i. 249 — consul 
causes nf such grants, 250, 251— privi- 
leges of incorporated towus, 262— their 
relationship towards the crown. 253, 
2o4— independence of maritime towns, 
254 — chartered towus of Spain, ii. 12— 
their privileges and duties, 13, 14- 
cause of their importance, 25— cities of 
Germany, we Germany ]-cities of i in- 
ly, (see Florence, Genoa, Milan, Pisa, 

Towns of Kngiand, progress of the, iii. 22 
— Canterbury, Lincoln, and Stamford, 
28. note'— conversion of individual 
tributes into borough rents, 24 — in- 
corporation of towns by charter, 24 


and notes— curious bond relative to 
Cambridgeshire, 25, note *— prosperity 
of the towus, 24— early importance and 
popuiousness of Londou, 27, 28, and 
notes — participation of its citizens in 
constitutional struggles, 29— first sum- 
moning of towns to parliament, i b. 
See Municipal Institutions. 

Trade aud commerce, mediaeval non- 
oxlstence of, iii. 297 — barriers to their ' 
progress, ib., 298 — extent of foreign 


aad vacillating policy of the Knglish 
kings relative thereto, 3»1. 305, and 
Holes— opening of the Baltic trade. 399 
—growth of Knglish commerce. 308— 
opulence of English merchants, ib. 309 
— increase of maritime tralfie, 309, 310 


states, 810, 312. ai 


hcTtalinn 

- -invention 

- -jin pass. 314. 315— 

compilation of maritime laws, 315— 
frequency and irrepressibiiity of pira- 
cy, 314— practice of reprisals, 817, 818, 
and notes — liability of aliens for each 
other's debts. 818 — trade profits and 
rates of interest, 318. 819-price of 
corn and cattle, 34SE 
Trial by combat, ceremonials attending, 
i. 237, m and notes— abolished by 
St.Touis, m 

Trial hv jury and its antecedents, ii. 
270-273— earlv modes of trial. 364-366 
— abolitiou of trial by ordeai, 348— dif- 
ference between aucient and modem 
trial by jury, 369 — origiuni functions 
of juries, ib".— origin of the modern 
system, 379. 381— character of the 
early sy stem, .882, 

Troubadours (the], an 
lions, iii. 498. 419. 

Troyes, conditions of the treaty of, 1. 


1 their produc- 


Turks, Italian fears of the, i. 474— tri- 
umphant progress of their arms, ii. 124 
— their defeat by the crusaders aad 
Alexius, 125 — their settlement under 
Othmau. 129— war declared against 
them At Frankfort. 133— the Janizaries, 
134. See Ottomans. 

Tuscany (Boniface, marquis of), fiogged 
for simony, ii. 114, note a. 

Tuscany, league of the cities of, i. 368— 
espousal of the papal cause, ib., 375 — 
progress of its cities. See Florence. 


Diodisiaus crowned king of Hungary, 
ii. 103— violates hla treaty with the 
Turks, ib. — its fatal results, ib. 

Urban II.,oucourageuicnt of the crusades 
by, i. 46— ho succeeds Gregory VII.. 
ii. 180— his concession to the kings of 
Castile, 132. 
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